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PREFACE. 



As there are but few legal decifions ex- 
tant, which can be relied on as authentic, 
concerning the revenue, I thought that I 
could not employ fome leifure time more 
properly, than in revifing and preparing 
for the prefs a few cafes upon that fub- 
jed, in the determination whereof I had, 
myfelf, a principal fhare. 

The additional cafes were carefully 
tranfcribed from authentic manufcripts; 
and as the points therein decided are of 
fome curiolity and importance, they arc 
therefore thought well worth preferving 
for the benefit of the public. 

I; have 
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EASTER TERM, 

1 6 Geo. a. 1743. 



Attorney-General againjl Lancelot Allgood, 
Efquire. 

AN information of intrufion. was exhibited a Defen. 
in this court againft the defendant, for noJpiMd 
intruding into a piece or parcel of pafture fcvcrai 
land, late parcel of the moor or common, |JJ^"^^^ 
called Symondburn Common^ called by the nametionofin- 
oiHehilURigg, lying on the north fide oiFenwick^ [^4^ 
Field grounds, and laid to and held with Fen- Ann. c. 16, 
wick-Field farm, containing by eftimation three ^^^^^ 
acres, or thereabouts, and into fcveral other mem of 
lands ; and alfo into all thofe collieries and ^^* ^^• 
coal mines, fituate, lying and being within and 
under all thofe commons or moors, called 
Wark-Fell and Symondburn-Fell or Common, near 
Coleburn ; all which faid premiffes are fituate, 
lying and being in the parifii oi [Symondburn, 
in the manor of Wark, and county of Nor^- 
tbumberland. 

Mr. Fawkesj on behalf of the defendant, 

moved for leave to plead three feveral matters ; 

Firfl:, The general iffue* — Secondly, That the 

B premiffes 
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premiffes arc part of the defendants Manor of 
Symondburrij and traverfe that they are parcel 
of the Manor of Wark in the information.— 
Thirdly, the ftatute of limitations, before the 
King's title accrued to the manor of Wark. 

An order being made to (hew caufe, the 
queftion was fpoke to at large by Mr, Fenwick^ 
Mr. Wilbraham^ Mr. Cralfter^ and Mr. Bootle^ 
for the defendant, and by Mr. Attorney and 
Mr. Solicitor-General for his majefty ; and after 
time taken to confider of what had been in- 
fifted upon by the counfel on both fides, I de- 
livered the opinion of the court. 

The queftion is, whether feveral Matters 
can be pleaded to an information of intrufion. 

But before I confider the ftatute for the 
amendment of the law, it may be proper to 
fiate what prerogative the crown had in infor- 
mations of intrufion at common law, and how 
it was abridged by 21 Jac. i. r. 14. 

It appears by Dyer^ 23S. h. and 4 Injl. 116. 
that by the antient courfe of this court, if a 
defendant pleaded Not guilty to an informa- 
tion of intrufion, he ftiould lofe his poffeffion. 

The ftatute, 21 Jac. i. c. 14. recites. That 
where the King, out of his prerogative, may 
enforce the fubjefts in informations of intru- 
fion to plead title, the King, out of his graci- 
ous difpofition, being willing, to remit a part 
of his antient and regal power. 

It 
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It is enaded. That the defendant may plead 
the general iffue, where the crown hath been 
out of poffefSon twenty years before the in- 
formation brought ; and in fuch cafes the de- 
fendant (hall retain the poffeffion until the title 
be found for the King. 

The law {landing thus, I now proceed to 
confider the claufes 4 Anfi. c. 16. upon which 
theprefent application is founded. 

By Se£t. 4. It fhall be lawful for any de- 
fendant or tenant, in any aftion or fuit, or 
for any plaintiff in replevin in any court of 
record, with the leave of the fame court, to 
plead as many feveral matters as he fhall think 
neceflary for his defence. 

Sed. 5. Provided, that if any fuch matter 
fliall be judged infufHcient, cofls fhall be gi- 
ven at the difcretion of the court ; and if a 
verdick fhall be found upon any iffue in the 
caufe for the plaintiff or demandant, cofls 
fliall be given in like manner, unlefs the 
judge who tried the iffue fhall certify, that the 
defendant or tenant, or plaintiff in replevin, 
had probable caufe to plead fuch matter, which 
upon fuch iffue fhall be found againfl him. 

It has been infifled for the King, that the 
King, not being exprefsly named, is not bound 
by this a£l. 

2 Injl. 191. The crown is not bound where 
it would be oufled of a precedent prerogative 
without exprefs words. 

B 2 AjcongU% 
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AfcQUgV% cafe in the court of Wards, Cro. 
Car. $2$^ 526. General words, where the King 
is not named, ihall never bind or bar him. 

And it has been faid, That for that reafon, 
according to the cafes of Audley and Halfey^ 
1 Jo. 202. Philips and Thompfon^ 3 Lev. 69, 
191. 2 Shower 481. Brajfey and Daw/on^ 28 of 
June 1734, B. R. that neither the Statutes 
de Mercatoribus, nor of the ftaple, nor of 
bankrupts, ihall bind the crown. 

The King and Franklin^ Hilary^ 5 Geo. 2. 
B. R. the ftatute 7 e5r 8 PF. 3. r. 32. for a venire ' 
de novoj does not extend to the crown ; and 
the reafon given by Lord Chief ]\xi\:ice Raymond 
was, becaufe it fpeaks of Plaintiffs and De- 
mandants. 

But though it is a general rule, that the 
King fhall not be bound by ftatutes which do 
not name him, yet this rule has feveral ex- 
ceptions, as is manifeft from the cafes cited 
by the defendant's counfel. 

They are enumerated in the cafe of eccle- 
fiaftical perfons, 5 Rep. 14. All a£ts to fupprefs 
wrong or fraud, or to prevent the Decay of 
religion, bind the King. 

And therefore in that cafe of 5 Rep. 14. 
it was held, that leafes made to the Queen by 
colleges or Deans and Chapters, were void, 
becaufe they tended to the decay of religion. 
And fo is Magdalen College Cdik^ 11 Rep. 70. 
a. and Hob. 157. 

So 
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So afts to fupprefs wrongs, as Lord Berkley'^ 
cafe, Plowd. 2^6, 237. That if a gift in tail 
be made to the King, he cannot alien to de- 
fraud him in reverfion, or his iffiie, for he is 
bound by the ftatute of Wejlminjier 2. de Bonis 
Conditionalibus. 

The ftatute of Marlbridge^ of diftreffes, 
binds the King, 2 Inji. 142. 

1 1 Rep. 72. *. 2 InJl. 359. The ftatute of 
Weftminjier 2. €» 5. ^od quotiefcunque aliquis 
jus non habens tempore hujtifmodi cujiodiarum 
prefentaveritj held, that this a£t made to fup- 
prefs wrong bound the crown. 

2 Jnft. 681. For the fame reafon, the ftatute 
of 32 Hen. 8. c. 28. Of difcontinuances, binds 
the crown. 

The cafe cited in the bijhop of London and 
the King^ Show. Pari. Cafes^ 179, 180, ftands 
upon a different reafon, as reported in that 
book. If two churches are united by aft of 
parliament, and the firft turn is given to the 
patron of the greater living, and the King 
is the patron of the lefter living, it was held 
by the civilians at Dolors Commons^ before the 
Chancellor of London^ and feveral affiftant 
delegates, that the other patron ftiould prefcnt 
to the firft turn, becaufe a new right of pre- 
fentation is given, and muft be taken as it is 
given^ 

Thefe are all the cafes which have been 
cited by the defendants council, exeept the 

cafe 
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cafe of Bewdley^ which I (hall ftate, and give a 
particular anfwer to by and by. 

And thefe cafes I am fo far from difputing, 
that I admit them to be law ; and my next 
inquiry fliall be, whether they are applicable 
to the prefent queftion. 

As to Magdalen College cafe, i r Rep. ^o. a. 
It will be proper to compare the words of the 
ftatute 13 Eliz. and the rcafoning of the 
judges upon them, with the words of the fourth 
and fifth fedions of the ftatute for the amend- 
ment of the law ; and then fee what the na- 
tural inference will be. 

The words of the 1 3 Eliz. are to any perfon 
or perfons, body politick or corporate ; and the 
judges obferve, that, without queftion, the 
Queen is a perfon, Rex ejl perfona mixta, and a 
body politick ; then, if the aQ: be general, 
and the Queen be clearly included in the 
words, and if exempted out of the aft, it muft 
be by conftruftion, the law will not make fuch 
conftru£lion to the prejudice of religion. 

So that the Queen was within the exprefs 
letter of the 1 3 E/iz. but in the prefent cafe, the 
ad fpeaks of defendants and tenants, plaintiffs 
and demandants, and plaintiffs in replevin ; 
and the King is not exprefsly included ; and 
if we were to include him, it muft be by con- 
ftruftion, which would overturn many autho- 
rities already cited, and fome others which I 
fhall have occafion to mention. 

But it is further obfervable, that two of the 
reafons upon which the cafes cited by the defen- 
dant's 
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dant*s counfel are founded (viz.) the advance- 
ment of religion and the fuppreffion of fraud 
totally fail in the prefent cafe ; and the remain- 
ing confideration is, whether the reftraining 
of a defendant from pleading feveral matters 
in his defence was a wrong of fuch a nature as 
thcfe cafes allude to. And it feems to me pretty 
extraordinary to charge a rule of the common 
law, (which prevailed for centuries, as appears 
by Co. lit. 303. a.) with Tuch an imputation ; 
and it will afford no argument that this was a 
wrong within the meaning of thcfe cafes, to 
fay, that the publick wifdoiu of the nation 
has made an alteration, and allowed of pleading 
feveral matters, becaufe that argument would 
equally have held to have amended or cured 
flips and defefts in pleading in the cafe of the 
crown ; and yet neither the ftatutes of amend- 
ments, nor of jeofails, extended to the cafe 
of the crown, becaufe they fpoke of challenge 
of the party, or between party and party ; and 
fo it was held as to the ftatutes of amendments, 
in the ^een and Tutcben^ i Salk. 51. and 6 
Mod. 284. • 

Then, as to the ftatute of jeofails, 2 1 Jac. 
!• f. 13. in the cafe of the King and Sherrington 
Talbot, Cro. Car. 311, 312, it was held, that 
that Statute does not extend to a £>uo Warranto, 
nor to informations of intrufion, for the King 
is not bound unlefs he be named ; but Mr. 
attorney general Noy faid, per-adventure it 
would be otherwife in the cafe of a quare im- 
pedit, vhere the fuit is between the party 
and the king. 

Mr. Noy was a very learned man, and fup- 
pofing him right in what he faid, it will not 

govern 
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govern the prefent cafe, becaufe there is a 
diflference between a quare impedit^ where the 
king fues in that name by original writ, and 
where he fues in the name of his attorney ge- 
neral by information. 

As to the cafe cited out of Shower^ s parlia^ 
ment cafes, though the only reafon given in the 
book was, that it was a mere right of prefcn- 
tation, and muft be taken as the aft gave it ; 
yet it fcems to me, that that cafe ftands upon 
the fame principle of reafon as the other cafes 
(viz*) that the aft would have done a wrong, 
if the courfe of prefentation had been inverted, 
and the crown had been preferred in the prefen- 
tation, 5 Co. ^^. b. But befides, let us confi- 
der what was the determination of the princi- 
pal cafe of the bijhop of London and the King, 
both by the court of King's Bench and the 
Houfe of Lords, that though by the aO: the 
right of prefentation was vcfted in the bifliop 
of London and the Lord Jermyn alternately, 
yet that the King, by promoting the incumbent 
to a biflioprick, had a right to 'fupply that 
turn by his prerogative, and that that right 
was not affeftcd by the aft. 

But it has been infifted by the defendant's 
counfel, that this matter has been in efFedt de- 
termined in the cafe of the ^een and the 
bailiffs and burgeffes of Bewdly^ i Williams^ 
214. 

That was a fcire facias out of the petty bag 
to repeal a charter granted to the borough, 7 
Ann. the venire was awarded de vicineto, and 
the queflion was, whether it w^s well awarded, 

or 
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or fhould not have been de corpore comitafus^ 
which depended on the fixth fedion of the ad: 
for the amendment of the law : The words are 
thcfe. 

And whereas delays do frequently happen 
in trials, by reafon of challenges to the arrays 
of pannels of jurors, and to the polls for de- 
fault of Hundredors ; Be it enafted, that every 
venire facias for the trial of any iffue, in any 
ii&ion or fuit, in any of her majefty's courts 
of record at Wejlfninjier^ fliall be awarded 
of the body of the proper county where fuch 
iflue is triable. 

Lord Chief Juftice Parker delivered the 
opinion of all the judges, that though this 
claufe might have extended to the caufes of the 
crown, if the objeftion had been recently made, 
yet the praftice of the crown office and this 
court having been from the making of the afl: 
to award venire*s de vicineto, it would be, in 
fome meafure, to overturn the juftice of the 
nation, if the praftice fhould be difallowed, 
and therefore they held the venire well awarded 
de vicineto. 

But the counfel for the defendant in that 
cafe, who contended that the venire was mifa- 
warded de vicineto, and that it ought to have 
been de corpore comitatus, diftinguifhed that 
claufe from the claufes now under confidera- 
tion, and took notice that the aft coniiflied of 
di(lin£i: branches; which were as feveral laws, 
fonie of them being jeofails, and others altera- 
tive of the common law, and that the w^rds of 
them di<3L not cxtei>d to the crown, and parti- 
cularly 
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cularly thefe claufes which fpcak of defendant 
or tenant, plaintiff or demandant, or plaintiff 
in replevin, i Williams 218. 

That cafe fumiflies me with a further inftance 
to fhew, that an aft which does not name the 
crown does not extend to it. 

And that is upon the ftatute of frauds and 
perjuries, ^9 Car. 2* c. 3./. 16. whereby exe- 
cutions are made to bind only from the time 
of the delivery of the writ to the fhcriff, which 
aft has general words, every writ of execution, 
and yet the crown is held not to be bound by 
it : TAe King and Mami^ 2 Stra?ige, 74.9. 

And with the cafe of the ^een and Foleyj 
motion to plead double to an information in 
the nature of a quo warranto was denied, be- 
caufe it was not within the claufe. And the 
conftant praftice of the court of King's Bench 
is agreeable to this, as I have been informed 
upon this occafion by Mr. Mq/ierman, a very 
knowing and experienced officer. 

But it has been objefted, that an informa- 
tion of intrufion is a civil fuit, and an informa- 
tion in the nature of a quo warranto a criminal 
one : And I do incline to think this to be a 
civil fuit ; but whether an information in the 
nature of a quo warranto be a criminal or a 
civil fi}it, we do not take upon us (bccaufe it 
is not neceffary to be done) to determine. In 
the cafe of the King and Bennett Mayor of 
Shaftjbiiry^ Trinity^ 4 Geo* i. the twelve judges 
were equally divided upon that queftion ; 
and what is very remarkable, two upo^ each 

bench 
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bench were of diflfercnt opinions — Parker^ 
Bury^ Powysj Blencowe^ Dormer and Fortefcue^ 
that it was criminal — King^ Tracy^ Price^ 
Eyre^ Pratt and Mountague^ that it was not ; 
and the queftion has received no judicial de- 
termination fince that ever I heard of. 

But yet there fecms to be a good deal of 
analogy between informations of intrufion and 
informations in the nature of a quo warranto. 

An information of intrufion is for intruding 
upon the poffeflions of the crown. 

And the judgment in the cafe oi Alton WoocTs^ 
I Rep. 40. a. is, that the defendant c/e intrati- 
one^ intrujione^ tranfgreffione^ et contcr.iptu pra- 
didis convincatur^ ac quod Def. ainoveatur a 
poffejjione prainijforum ac attachietur per corpus 
fuum uhicunque^ 'i5Jc, ad faciend. jinem cum Do^ 
mina Regina pro prcedidis tranfgrejjione et con^ 
iemptu^ unde in forma fuprad\6la convi6lus ejl. 

An information in the nature of a quo war-- 
ranto is for ufurping a publick office. 

The judgment, according to the printed cafe 
of the King and Pender^ which was heard in 
thaHoufe of Lords, March 18, 1725, is. 

That the defendant de et in officio libertate 
frivilegio et Franchejia pradifiis nullo modo fc in- 
tromittat^ fed ab eifdem et eorum quoUbct penitus 
abjudicetur et excludatur^ et quod prcedidus Def. 
ad fatisfaciend. Domino Regi de ufurpatione pra- 

dida 
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dida capiaiur^ with an addition of cofts, by 9 
Anne c. 20. f. 5. 

And thefe two forts of information are con- 
fidcred as fimilar, in Cro. Car, 311, 312. 

An objeftion arofe from the feventh feftion 
of the afl:, that according to the rxiXcoi' exceptio 
probat regulam in non excepfh^ ;thc- defendant 
ought to be at liberty to plead thefe pleas, be- 
caufe appeals of felony or murder, and indift- 
Hicnts or prefentments of treafon, felony or 
murder, and adions or informations upon pe- 
nal ftatutes, are only excepted. 

There is the fame claufe in 21 yac. i.e. 13. 
and I believe this was tranfcribed from it, and 
the fame argument made ufe of in Cro. Car. 
311, 312, but it was difallowed. 

The defendant's counfel had alfo recourfe to 
the 24th feftion, that this afl:, and all the fta- 
tutes of jeofails, (hall extend to all fuit^ in any 
of her majefty*s courts of record at Wejlmin/ler^ 
for the recovery of any debt immediately owing, 
or any revenue belonging to her majefty, her 
heirs or fucceflbrs. 

And it was infifted, that this was an infer- 
mation for the crown revenue ; but this claufe 
principally refpefts informations for duties, ex- 
tents, writs of Diem elaufit extremum ^vAfeire 
facias^ for the recovery of the revenue ; and 
this information is for the recovery of the land 
itfelf ; and though in a large fenfe of the word 
revenue, this may be confidered as a revenue 

caufe. 
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caufe, as the land is nothing but the rents and 
profits it produces, and the rents and profits 
of the crown eftate are properly the land reve- 
nue of the crown. 

The meaning of the words, that this aft and 
all the ftatutes of Jeofails fhall extend to the 
cafes there mentioned cannot be, that all the 
claufes of the afl: fhall extend to them, becaufe 
many of them have not the leaft relation to the 
proceedings of the crown in courts of juftice ; 
if not all, then the queftion will be, what 
claufes ? I anfwer, fuch claufes as are of the 
fame nature and Tendency as the 24th feftion 
itfelf, and that is, to aid and aflift the proceed- 
ings of the crown ; and confequently the firft 
claufe relating to demurrers, to aid defefts not 
fpecially affigned for caufe of demurrer; and 
the fecond and third claufes relating to jeofails 
for the fame reafon : It may be then afked. 
Why not the fourth and fifth claufes fc - ' :ad. 
ing feveral matters? The reafon is, be:aufe 
fuch a conftrudion, inftead of making the 24th 
claufe an aiding claufe, would bring new dif- 
ficulties upon and be to the difadvantage of the 
crown, both in refpeft of pleading and proof, 
which would be contrary to the whole tenor and 
fpirit of the claufe. 

As Lord Chief Juftice Hobart^ in Needier 
and The Bijhop of Winchejler 226, takes it for 
granted, that one chapter of an aft of parlia- 
ment may be both general and particular, be- 
caufe one chapter may contain diverfe ads and 
laws, which may be as feveral in their natures 
as if they were in feveral chapters : I appre- 
hend, by parity of reafon, that where tliere 

arc 
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are different provifions for different purpofes, 
and penned in different words ia the fame chap- 
ter, they ought to be fo conilrued, to avoid 
inconfiftency, as if they had been in different 
chapters j and it feems to me to be plain, that 
if the 24th feftion had been in a different 
chapter, it could not have influenced the con- 
ftrudion of the fourth and fifth fedions of the 

aa. 

This aft has been in force above thirty-feven 
years, and no cafe produced where a defendant 
/ has been allowed to plead feveral matters againft 
the crown. 

As to the argument drawn by Mr. Attorney 
and Solicitor General, from the 9th of Queen 
^nne^ c. 20. that it was underflood that tne 
aft 4th Anne did not extend to the crown, be- 
caufe the flatute 9th of Jnne extended it and 
the ftatutes of jeofails to mandamus's and in- 
formations in nature of a quo warranto : It 
was fully anfwered by the 24th feftion of the 
4th of Anne^ that that ftatute only extended to 
fuirs for debts due immediately, or revenue 
belonging to the crov/n, and fo it was neceffary 
to extend it by the 9th of Anne to mandamus's 
and informations in the nature of a quo war- 
ranto^ and therefore I lay no ftrefs upon that 
argument. 

So as to the argument from the words aftion 
or fuir, it has been held, that aftion will not 
include an information ; the King and Buckley^ 
Hilary^ 11 W. 3. 1698, in Scaccario; but fuit 
undoubtedly will, and therefore this muft like- 
wife be laid out of the cafe. 

The 
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The only remaining cafe is Hardr. 189. 
where the pleading of double matter was al- 
lowed by the Attorney General's confent ; but 
Mr. Attorney, in the prefent cafe, has fufEcient- 
ly fhewn his diffent ; and for thefe rcafons we 
are all of us of opinion, that the defendant 
ought not to be allowed to plead thefe feveral 
matters to this information of intrufion, with- 
in the intent of the ftatute for the amendment 
of the law, and the rule to fliew caufe was 
difcharged, per totam curianij on the 3d of May^ 
in Eq/ier Terrriy 16 Geo. o.. 1743. 

Since the delivery of this opinion, the cafe 
of the King and Huggins has been printed in 
Comyns^s Reports 422. that the defendant, in an 
afliion for an efcape, was allowed to plead 
double non debet et recenter infecutus ejl\ the 
anfwer is, that the cafe is mifreported ; for 
though on the i6th of Aprils ^T^3'i there was 
a rule to fhew caufe why thefe pleas fhould not 
be pleaded, yet that rule was difcharged on the 
10th of May following ; and it appears by the 
record, that the defendant did not plead non 
debety but only a recaption by freftx purfuit. 

The cafe of the Attorney General and Snow 
has alfo been fmce printed in Bunbury^ 96, 
where the defendant had leave to plead double 
to an information of debt, non eJifaElum^ and 
conditions performed, but the reporter makes 
a quaere, whether the aft of the 4th of Anne^ 
for the amendment of the law, extends to the 
cafe of the crown ? 

I, not- 
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I, notwithftanding this cafe, fee no reafon to 
depart from the opinion of the court, in the 
King and Allgood^ efpecially as it was confirmed 
in the cafe of the King^nd, Sir Clifford William 
Philips^ in Hilary^ 20 Geo. 2. and the practice 
has been accordingly ever fincc. 



The King againjl The Eflate of Henry Boon, 
deceafed. 



No Diem Tl ^R. Starkie and Mr. Wilbraham moved to 
tt^t^rT' jL V X fuperfede a Diem claujit extremum againft 
caniffuerc-the cftate and cffefts of Boon^ and that four 
^ifnttthc hundred pounds, being the value of the goods 
€iiatcofa feizeJ, (which had been brought into court 
wafiTot"*^" by his adminiftratrix) might be reftored to her. 

debtor to 
the Kine, 

or found in -j-jje g^fe was this : 

hjs life- 
time to be 
debtor to 

the King's January f, 1738, Richard Wollajion^ as re- 
ceiver of the land tax for the county of Salop^ 
entered into a bond to his majefty, conditioned 
to account for and pay what he (hould receive 
to his majefty's ufe. 



debtor. 



06lober 28, 1740, an extent iffued on this 
bond againft Wollajlon^ whereupon an inquifition 
was taken, and Edward Lewis was found in- 
debted to Wollajion in 770/. received by Lewisy 
to pay into the exchequer, on Wollafton*^ ac- 
count, as receiver. 

On 
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On this extent and inquifition z fcire facias 
iflued againft Lewis ^ on which judgment was 
entered by nil dicit. 

November 8, 1740, An extent iffued againft* 
Lewisy reciting the extent againft Wollajion^ 
the inquifition thereon, and the judgment 
againft Lewis. 

* 

November 10, 1740, An inquifition was ta- 
ken thereon, whereby it was found, that Boon 
died the aoth of September laft, and that he was 
indebted to Lewis in the feveral fums in the 
inquifition mentioned. 

November 26^ 1740, A diem clau/it extremum 
iffued againft the eftate and effefts of Boon^ 
reciting the firft extent againft Wollajion^ and 
the inquifition thereon, and the judgment 
againft Lewis^ and the extent and inquifition 
againft him. 

December 10, 1740, An inquifition was ta- 
ken thereon, and it was found that Boon died 
the 20th of September laft, poffeffed of the 
feveral goods therein mentioned. 

The goods have been, by order of court, 
reftored to the adminiftratrix of Boon^ on her 
bringing into court 40c/. 

And two objedions were made to the diem 
claujit extremum^ by the counfel for the admi- 
niftratrix. 

C Firft, 
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Firft, That Boon was not a debtor within the 
degrees allowed for proceedings in aid by the 
ancient praftice of the court, and the rule? 
made Hilary^ 1 5 Can i . 

Secondly, That Boon not being an immediate 
debtor to the King, or found in his life-time to 
be debtor to the King's debtor, no diem claufit 
extremum cowld regularly iflue againft his ef- 
tate, but that ^Jcire facias is the proper reme- 
dy in this cafe. 

In fupport of the fir ft objeSion, they cited, 
as to the ancient praSice of the court, auditor 
Povey\ cafe, 4 Inji. 1 15. 

And the rules, Hilary ^ 15 Car. i. which 
direct the form of the oath, and that no fur- 
ther inquifition (hall be taken for debts in aid, 
than to inquire and feize the lands, debts, and 
perfonal eftate of him that is debtor to the 
King's debtor or accountant, unlefs it be by 
fpecial order made in open court. 

In fupport of the fecond objedion, they in- 
fifted, that though the common law gave the 
King preference in the payment of his debts, 
yet that the ancient legal writ of diem claufit 
extremum is founded on Magna charta^ r. 18. 

It is plain from the words of the ftatute in 
2 Jnjl. 32. that where a man died indebted to 
the King, his goods, which he had at his 
death, were bound to the King's debt, and his 
officer might feize them ; but where he owed 
nothing to the King at his death, the goods 

- were 
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were to go to his executor or adminiflrator, 
to be admiQiftred by hiin, and the King's 
officer could not meddle with them. 

-And they cited the cafe of the King^ in aid 
of Rerj^Wf and Lewin againft John Crofsy exe- 
cutor of Edward Taylor^ November 23, 2 Ja. 2. 
where the reafon given in th^ order for letting 
afide the diem claujit extremum is, becaufe Taylor 
was dead before he was found indebted to the 
King, or to the King's debtor. 

And the cafe of the King^ in aid of Fire* 
hrafs^ and others againft Mary Porter^ widow 
of William Porter^ where the diem claufit extre- 
mum was fet afide the lame day for the fame 
irregularity. 

Mr. Attorney General and others for the 
crown, in anfwer to the firft obje£l:ion, cited 
hane 112, 113. which, as to the ancient prac-. 
tice of the court, is contrary to auditor Povcy\ 
cafe, in 4 Inji. and the cafe of the Attorney 
General and Poultney^ Hardr. 403, 404. that 
the third debtor is within the rules 15 Car. 
I. but no debtor in a more remote degree, and 
fome precedents of the like writs of diem claufit 
extremum. 

This cafe was adjourned for a few days, 
and on the 17th of May^ in this term, I 
ihortly delivered the opinion of the court upon 
the firll objedtion, that in confirmation of the 
Attorney General and Poultney in Hardrefs^ it . 
was held in Ewin*s cafe, Odober 29, 1678, 
that debts on fimple contract, as well as on 
fpecialty, may be found to the third degree, 
C 2 within 
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within the rules, 15 Car. i. upon oath and 
motion, but not beyond, and fo again (among 
other points) in Chambers and Briggs, et e con- 
tra^ in Eafter term, 1 696, though not finally 
decreed till "Trinity following ; and the praftice 
has been the fame where a diem claujit extremum 
has iffued upon affidavit and a baron's jf^/ in 
the vacation ; fo this objeftion was over-rulcd. 

But the fecond objeftion was held to be 
fatal ; and I relied on the words of Magna 
Chart a ^ and the cafes cited for Boon\ adminif- 
tratrix, and thought that the precedents pro- 
duced for the crown pzfCmg fubjilentio ought to 
have but little weight againft a plain law, and 
the cafes determined by the court. 

And the diem clatifit extremum was fufpended ; 
and the four hundred pounds, which the admi- 
niftratrix had brought into court, were ordered 
to be reflored to her by the whole court. 



Trinity 



TRINITY TERM, 
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William Scott (who profecutes for his majefty 
and himfelf) plaintiflf againjl David A'Chcz 
Defendant. 

THIS caufe was intended for a fecond ar An Engiifh 
gument, but the defendant's Solicitor in- T"**! ^'p* 
r 1 1 1 • !• I !• 1 • importing 

formed me, that his chent declined it, aad French 
would reft his caufe upon the firft argument ;^.|^''^**^^^^*^ 
and therefore I delivered the refolution of thewa 
court in the followinc: manner, on the 14th; "r^^J^^ 
01 june^ in this term. ti navig^. 

tion adi. 

It is an information grounded upon the fta- '^^'^^^^'^ 
tute of 12 Car. 2. c. 18. commonly called thec^mz 
navigation aH ; and fets forth, that the plain- ^^"^1^^^ 
tiflF feized the (hip called t\it Sea Horfe^ with btivre the 
her tackle, apparel and furniture, and a parcel ^[ojj^'^^^j 
of wine and vinegar ; for that the faid goods the maftcr 
were brought and imported in the faid fliip ;!"'' \*'''^'^; 
from parts beyond the feas into Great Britain^ the mari- 
the faid (hip, at the time of the importation ^^^^"^^'^ 
of the faid goods, not being a (hip which truly men. 
and without fraud belonged or appertained to 
the people of England, as the true owners or 

proprietors 
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proprietors thereof, and whofe mafter, and 
three-fourth parts of the mariners, at leaft, 
were Englijh ; nor being a (hip of the built 
or fabrick of that country or place of which 
the faid goods were the growth, produfl: or 
manufadure, or of that port where the faid 
goods only can or are moll ufually firft {hipped 
for tranfportation, and whofe mafter, and 
three-fourth parts of the mariners, at leaft, 
were of that country or place, contrary to the 
ftatute* 

And the prayer of the information is, that 
the fhip and goods may remain forfeited. 

Upon which a writ of appraifement went out, 
and on the 30th of Affil 1,742. was returned. 

On this feizure, David A^Chez^ merchant, 
entered his claim ; and after Oyer of the infor- 
mation pleaded, that the goods mentioned in 
the information, or any part of them, w-ere 
not imported from parts beyond the feas into 
Great Britain in the faid (hip contrary to the 
ftatute ; upon which Mr* Attorney General 
joined iffue. 

This iffue came on to be tried on Thurfday 
the 8th of July laft, before my brother Carter ^ 
and the jury found a fpecial verdid. 

That the fhip mentioned in the information 
was Englijh built, and "not of the built of 

' France > 

That the (hip, during the prefent war with 
Spain^ and before the importation in queftion, 

was 
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was taken by zSpaniJh privateer^ and condemn- 
ed .as prize, and regularly fold to a fubjeft of 
the French King, refiding* in France^ and be- 
came French property. \ 

The jury farther find, that the wines and 
vinegar feized were of the growth, produdion 
and manufadture of France^ and after the faid 
fale were imported from Bourdeaux^ in France, 
into Great Britain, the faid fhip fo continuing 
French property, and at the time of the impor- 
tation not belonging to any of the people of 
England, as the true owner or owners thereof. 

That the mafter of the fliip, and three- 
* fourths of mariners on board, at the time the 
wines and vinegar were imported in her, were 
Frenchmen. 

The feizure by the plaintiff Src"// is found as 
laid in the information. 

But whether, upon the whole matter, the 
importation of the goods in the faid fhip is 
lawful or not, the jury doubt, and fubmit to 
the court. 

Before the making of this law, the Dutch, 
though they had but little merchandize of the 
growth of their own country, had ufed to bring 
in their fhips the. growth and manufaftures 
of all other kingdoms in the world, wine from 
France and Spain, fpices from the Indies, and 
all commodities from other countries ; and 
their navigation was not only a nurfery for 
feamen, but brought in a great flow of wealth 
upon them. 

This 
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This being obferved by the EngHjh^ gave rife 
to the navigation a6l which was firft cnafted 
in the time of the ufurpation in 1651, as ap- 
pears by ScobelPs colledionsy and re-ena£tcd in 
the 1 2th of King Charles the fecond, with fome 
few variations. 

Though this a£l concerned all other coun- 
tries, yet it principally afFefted the Dutch, who 
(as appears by Lord Clarendon's hiftory, and 
Thurloe's ftate papers) were greatly alarmed, 
and made their remonftrances by their ambafla- 
dors for the repeal of it ; "but the Englijh go- 
vernment thenj and ever fince, found it fo 
beneficial, that they refolved to maintain it, 
and, I hope, ever will maintain it. Clarendon^s 
hijlory^ vol. 3. part 0.. pa. 458. Thurloe** date 
papers, 2 vol. pa. 374. 

Upon this occafion it may be proper to con- 
fider the drift and defign of the aft of naviga- 
tion, which is exprefsly mentioned to be for 
the increafe of (hipping, and encouragement 
of the navigation of the Englijh nation. 

The means propofed as moft eflfcftual for 
attaining this end were. 

By feBion i . That the importation of all 
goods from any of his majefty*s dominions in 
Afia, Africa, or America, into England, Ireland^ 
Wales, of Berwick upon Tweed, and the ex- 
portation from any of thofc places into any of 
his dominions in Afia, Africa, or America, 
fhould be in ihips or vcffels truly and without 
fraud belonging only to the people of England 

or 
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or Ireland^ dominion of Wales, or town of 
Berwick upon Tweed, or were of the built of 
and belonging, to any the faid lands, iflands, 
plantations, or territories, as the proprietors 
or right owners thereof, and whereof the maf- 
ter and three-fourths of the mariners at lead 
were Englijh, under the penalty of the forfei- 
ture of the fhip and cargo. 

Se^ion j^. Prohibits the importation of Goods 
from Africa, Afta, and America, generally, 
without confining the prohibition to the King's 
dominions, but in fuch fhips as belong to the 
people of England, &c. or of the plantations, 
and whereof the mailer and three-fourths of 
the mariners are Englijh, under the fame pe- 
nalty. 

Sedion 4. That no foreign goods (hall be 
imported into England, &c. but in Englijh 
built (hipping, or other (hipping belonging to 
the aforcfaid places, and navigated by Englijl:> 
mariners as aforefaid, unlefs (hipped from the 
place of which the goods were the growth, 
produdion, or manufaSure, or in the port 
where they only can be, or moft ufually are, 
fhipped for tranfportation. 

Sexton 6. No goods to be loaded or carried 
from one port ef England to another, in any 
vcffel belonging to a foreigner not made a de- 
nizen, or naturalized, and it in rhe vefl'cl of a 
fubjedt of England, it muft be manned as 
aforefaid. 

By thefe methods all foreigners were exclud- 
ed not only from the importation and exporta- 

tiun 
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tion of any goods ' of the growth or maau- 
fafture of ^a, Africa^ or Amerku^ into or 
out of England^ Ireland^ Wales, or Berwick^ 
and from carrying them Irom one port to 
another, but were likcwife reftrained from 
bringing them into any European cquntry for 
the ufe of the Englljh, fince the Englifio could 
not import them from thence, which muft 
contribute greatly to the increafe of the En- 
glijh {hipping and feamen, and the encou- 
ragement of their navigation. 

But though it was the policy of the legifla- 
tare to prohibit the importation of all goods 
from Afta, Africa, or America, unlefs brought 
in veffels of the Kii>g's dominions, whereof 
the mafter and three-fourths of the mariliers 
were Englijh, yet it was wifely forefeen, that 
if we reftrained the importation or exportation 
of European goods, uukfs in our own fhips, 
and manned in the manner direded by the ad, 
other kingdoms and ftates would do the like, 
and that, in its confcqu^nce, would amount 
to a prohibition of all fuch goods, which would 
be extremely detrimental to trade, and defeat 
the very defign of the aft. 

To avoid this inconvenience, it is provided 
by the 8th feSion, (upon which and the nth 
feftion this caufe principally turns) that no 
goods of the growth or mahufafture of Muf- 
co'oy, or any of the countries thereto belong- 
ing ; no fort of mafts, timber or boards, 
no foreign fait, pitch, tar, rofin, hemp or 
flax, raifins, figs, prunes, olive-oils ; no fort 
of corn or grain, fugar, pot-afhes, wines, vi- 
negar, or fpirits called aquavit a, or brandy 
wine, fliould be imported into England, Wales, 

or 
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or town of Berwick upon Tweed, in any fhip or 
vcffel whatfoever, but fuch as truly and with- 
out fraud did belong to the people thereof, 
and whereof the mafter and three-fourths of the 
mariners, at lead, are Engli/h-y and that no 
currants, or other commodities, of the growth 
or prpdud: of the dominions or territories of 
the Ottoman or Turkijh empire, fliould be im- 
ported into any of the faid places in any Ihip 
or veffel but which is Englifh built, and navi- 
gated as aforefaid, and in no other, except 
only fuch foreign fhips and vefl'cis as are of the 
built of that country or place of which the faid 
goods are the growth, produdion or manu- 
fafture rcfpedively ; or of fuch port where 
the faid goods can only be, or moft ufually 
are, firft inipped for tranfportation, and where- 
of the mafter and three-fourths of the mari- 
ners, at leaft, are of the faid country or place, 
under the fame penalty and forfeiture of (hip 
and goods. 

Now to apply this claufe to the prefent cafe. 

The claufe (as was obferved by Mr. Solicitor 
General) confifts of a prohibition and an ex- 
ception ; wines and vinegars (which arc the 
cargo of this fhip) are among other goods 
prohibited to be imported in any fhip or veffel 
but fuch as truly and without fraud belonged 
to the people of England, and whereof the 
mafter and three-fourths of the mariners were 
Englifb. 

But this fhip is found to be trench property, 
and to be navigated by a French mafter and 
mariners, and therefore is plainly within the 
prohibition in this claufe. 

Let 



r 
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Let us next fee whether it is within the ex- 
ception. 

Except only fuch foreign fhips and veffels 
as are of the built of that country or place 
of which the faid goods are the growth, pro- 
duftion or manufadure refpedively, or of 
fuch port where the faid goods can only be, 
or moft ufually are, firft {hipped for tranfpor- 
tation, and whereof the mafter and three- 
fourths of the mariners, at leaft, are of the 
faid country or place. 

This fliip is found to be Englijh built, and 
not of the built of France^ and fo wants one of 
the requifites to bring it within the exception. 

And the words, fhip or vcffel of the built 
of the country or place, were not inferted by 
any accidental miftake, but intended by the 
legiflature ; for the fame expreflion occurs in 
fcdlion 1 1 , where forfeiture of office is impofed 
upon any officer of the cuftoms who (hall 
allow to any foreign built (hip, bringing in the 
commodities of the growth of the country 
where it was built, the privilege by this aft 
given to fuch fhip, until examination and 
proof whether it be a Ihip of the built of that 
country, and that the mafter and three-fourths 
of the mariners are of that country. 

But it was objeded, that the main defign 
of the a£l: was, that th^ Englijh Ihould be car- 
riers, and not foreign nations, and therefore 
that they may carry as well in foreign built 

fhips, 
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fliips, being their property, as in fliips of the 
built of their own country. 

By the claufes Mr. Bootle mentioned. En- 
glijhmen being the owners of foreign built 
ftips, and qualifying them according to the 
loth fedlion, and manning them with a mafter 
and three-fourths of Englijli mariners, may 
undoubtedly navigate them as EngUJh fliips : 
And it is enforced by the 1 1 th feQion, which 
diftinguiflics between EngUJh and foreign pro- 
perty : And with refpeft to Englijh property, 
the direction is, that if any officer of the cuf- 
toms fhall allow the privilege of an Englijh 
built fliip, or other (hip to any the aforefaid 
places belonging, (that is England^ &c.) to 
any Englijh or foreign built fhip, coming into 
any port, and making entry of any goods, 
until examination whether the mafter and 
three-fourths of the mariners are Englijh^ he 
fhall forfeit his office ; but in the cafe of foreign 
property, the. enquiry is, (as I obfervcd before) 
whether the fhip is of the built of the country 
of which the goods are the growth, and navi- 
gated by a mafter and three-fourths of the ma- 
riners of that country ? and this privilege is 
confined to (hips being Englijlo property, and 
manned with EngUJh mariners, and cannot be 
extended to the prefcnt cafe of foreign proper- 
ty, without rejeding the word (Built), which 
is mentioned in the 8th, and repeated four or 
five times in the 1 ith fedion. 

c» 

But it was then infifted for the defendant, 
that if a foreign fhip, purchafcd by an EngUJJj- 
man^ may have the privilege of an EngUjJj 
fhip, pari ratione^ or rather ajoriiori, an En^Ujh 

fhip, . 
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fhip, being foreign property, fliould be intitled 
to the like privilegi:, Uiking it (according to 
Mr. Solicitor's realoniug) that the encourage- 
ment of building Ihips is the ftscondary confide- 
ration of the aft. 

Becaufe if Englifo built (which is the cafe 
of the fliip now in qucition; the increafe of 
(hipping would have been aniwered to the 
kingdom, our own timber would have been 
ufed, our workmen employed, and we (hould 
have had the benefit of the rigging and furni- 
ture ; whereas, if fhe had been French built, 
fhe would have been duly qualified to have 
imported thofe goods, and we Ihould have loft 
the benefit of the timber, labour, and equip- 
ping her with rigging and furniture. 

This feems to be very fpecious and plaufible 
at firft appearance, but is founded upon a fup- 
pofition, that we could have prohibited the 
importation of European goods in foreign bot- 
toms ; but as that could not be done with 
fecurity to our trade, for the reafons I have 
mentioned, the force of this argument will 
foon vanifli ; the parliament therefore planned 
the acl: upon the confiderations mentioned by 
Mr. Solicitor. 

Several countries, as France^ Spain^ and 
Ilaly^ can more eafily buy (hips than they can 
build them. 

Other couiftries, as Rujfta^ &c. had timber 
and materials enough for building (hips, but 
wanted failors. 

Therefore 
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Therefore the parliament prohibited the im- 
portation of goods of the growth of any 
European country, unlefs in (hips owned and 
navigated by the Englijhj or in (hips of the 
built of, and manned by failors of that coun- 
try, of which the goods were the growth. 

The confequence was, that foreigners could 
not make ufe of the (hips they bought, though 
the Englijh might, which muft frequently force 
them to have rccourfe to our (hipping, and fo 
the general intent of the afl, to fecure the 
carriage to the Englijh^ was anfwerfed as far as 
it poffibly could be ; whereas, if foreign pro- 
perty had been fufficient to qualify (hip^, fo- 
reigners might have bought ftiips where they 
pleafed, and manned them with their own 
failors, and then not only the freight, but the 
employment of our failors, would have been 
loft to England \ and this will greatly overba- 
lance any advantage that could accrue to Eng* 
land from the building and equipping (hips for 
foreign ufe. 

But, befides, a ftatute ought never to be fo 
expounded, as to have the fecondary intent 
defeat the primary intent of it. 

Mr. Booths to (hew that the word built ought 
to be rejefted, laid down feveral rules for the 
conflruftion of ftatutes, from i Inji. 381. i 
Buljir. 206. Hob. 299. Plowd. 154, 465. 
Lord Mounijof^ cafe, 5 i?^/>. That one part 
of a ftatute muft help to expound another ; 
that the mifchief, the main intent, and the 

fcope 
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fcope and end of a ftatute, are to be confider- 
cd ; that ftatutes are to be expounded accord- 
ing to the rule of reafon and juftice that the 
words bear; and that there is an equity to be 
ufcd in the expofition of ftatutes, to extend the 
fcnfe beyond the words, or to abridge and 
narrow the fenfe, according to the general 
\ntent of the aft. 

And to thefe rules I agree, and think that the 
conftruftion which we put on this aft does not 
contravene, but falls in with them. 

It was then infifted, that, by 13 6" 14 Cha. 
2. r. II. y. 29 though the power of iffuing 
coramiffions for the examination of witneffcs 
upon feizures is confined to the court of chan- 
cery, yet this court ifTues^fuch commiffions, 
and it is very certain that, in faft, this court 
iflues fuch commiffions. 

The power of this court to iflue fuch com- 
miffions came under the confideration of the 
court, in the cafe of Jenkins qui /^;72 againft 
Larwood^ the 3!ft of May^ ^7^7- Bunbury 13. 
when it was infifted by Sir Robert Raymond^ 
that it was a remedial law, and therefore by 
conftruftion was to be extended to this court. 

Lord Chief Baron Bury^ and Baron Price^ 
held, that fuch a commiffion fhould go, not by 
virtue of the aft, but of their original jurif- 
diftion. 

Baron^ Montague^ that it ought not to go 
either by the a£t, or their original jurifdiftion. 

Brother 
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Brother Foriefcue Aland^ then a baron, that 
a coramiffion was warranted by the aft. 

So here are three Judges opinions againft 
one, as to the point endeavoured to be proved 
from the conftrudion of this claufe. 

As to the cafe of Stephen Scott qui tarn 
againft Peter Joille, relating to the fliip St. 
Claude^ cited by Mr. Solicitor, I have not only 
feen the cuftom-houfe report, but Sir Edward 
Northeyh original opinion upon the cafe, 
which is ftated thus. 

The (hip St. Claude was an Englijh built 
fliip, and during the war with France was taken 
by the French^ and condemned as Prize, and, 
being French property, imported wines into 
the port of London^ navigated with a French 
mafter and mariners; and he thought her for-* 
feited by the 8th feftion of the navigation aft. 

I have alfo perufed the record of that cafe, 
which is entered Eajter i Geo. i RolL 6. and 
the caufe appeared to be tried before Lord 
Chief Baron Dodd^ the 4th of July^ ^7^5j 
and a verdift and judgment for the plaintiff; 
and therefore I am apt to think, that Chief 
Baron Z)^rfrf did determine this point. 

But our opinion feems to be fo agreeable to 
the intent, as well as the letter of the aft, that 
there is no occafion for authorities. 

D And 
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And we are all of us clearly of opinion, 
that judgment ought to be given for the plain- 
tiff. 

Note. That by a rule, made a few days 
before the delivery of this refolution, the 
judgment was to be entered as of the nth of 
Afoy, when this caufe was argued nunc pro 
tunc, the plaintiff being drowned between 
Eajier term lad and this term, and no one 
ought to fuffer by the delay of the court, 
whilft they were deliberating what judgment 
to give, according to Bailer and Delander^ 
Trinity, 1 Geo. i. B. R. and Cumber and Wane, 
Eajier, 7 Geo. i. Strange 426. and Craven and 
Handley, Michaelmas, 1 1 Geo. 2. C. B. in Sir 
George Cotike^s Cafes of PraSlice 143. 



Hilary 



HILARY TERM, 

17 Geo. 2. 1743* 
The King againji John Gibfon. 

Friday^ 3d of February. 

TPHE defendant being indebted to the King a fecond 

M in a large fum of money on feveral bonds «««°t teft- 
for the duty on coak, an extent iffued againft Iffi^m<mt 
him on the 17th oi June^ 174^5 whereon fomc""dcra 
of the defendant's effeds were feized, but a of'bTnk!^'* 
confiderable part thereof being fecreted, could "{p^^* fJJ* 
not be difcovered before the return ; another fngl'XrcJ' 
extent was fucd out, tefted the 7th of July on, were 
following, and by an inquifition it was found and ftt^ 
that feveral of the defendant's goods came to afidc, but 
the hands of William Crofs, which he had fold i^I^^^lJ s^* 
for feventy pounds ; and ?l fcire facias was fued move for a 
out againft Crofs ; but a commiiSon of bank- oHh/fam? 
ruptcy having iffued againft the defendant, teft© as the 
and the commiffioners having made an affign- t^^^tecc'l 
ment of bis goods, chattels, debts, &c. to d^nt to the 
Crofs, after iffuing the firft, and before iffuing ^^J^^^^^l?^' 
the laft, extent, the proceedings thereon were ticc of mo- 
become of no effeft. ^''"• 

D 2 Mn 
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Mr. Attorney General therefore moved, that 
the laft extent, tefted the 7th of July^ and all 
proceedings thereon, might be quaflied and 
fet afide, and that a new extent, tefted the 
17th of June^ 174-5 might be awarded againft 
the defendant, that being the time when the 
jiat for it was Atained. 

The court ordered the laft extent, tefted the 
7th of "July^ and all proceedings thereon, to be 
quafhcd and fet afide ; and Mr. Attorney was 
at liberty to move for a new extent, tefted the 
17th of ^une^ 1742, upon notice of motion. 



A new ex- 
tent order- 
ed of the 
fame tefte 
as the 
former, 
upon ftve- 
ral prece- 
dents and 
notice of 
motion* 



Saturday y i ith of February. 

Mr. Attorney general, ^)urfuant to the liberty 
given him, moved the court on the behalf of 
his majefty, that a new extent might be awarded 
againft the defendant, tefted the 17 th of JunCj 
1742, as all his efFe£ls which were not feifed 
on the faid former extent would be covered, 
by the affignment in the faid order mentioned, 
from any extent that might be fued out, unlefs 
fo tefted. 

Upon reading an order of the 9th of /v- 
bruary^ 171 1> between the ^een and Ellins 
and Farrington ; and another order of the 1 9th 
of July^ i7«2j between the fame parties ; and 
another order between the King and Bowdage^ 
28th of November^ ^7^7 > by which orders 
it appeared, that new extents, bearing the 
fame tefte as the firft extent, had been awarded 
in the faid feveral cafes ; and on reading two 

affidavits. 
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affidavits, and notice having been given of the 
motion to the clerk in court for William Crofs^ 
in the faid order of the third inftant named, 
the court ordered a new extent to iffue againft 
the defendant for the debt due to his majefty, 
tefted the faid J7th of Junej 1742, as prayed. 



EASTER TERM, 

17 Geo. 2. 1744. 



The Attorney General againji Jofeph Chitty, 
Efquire. 

I Delivered the opinion of the court on the Ra^^ns »»". 
30th of /Iprily in this term, after the caufe ^0^* Ma- 
had taken up feveral days in hearing in ilf/. "beiu or 
chaelmas and Hilary terms laft, and had been being whh- 
adjourned for further confideration to this term, »n the ju- 

as follows. ofMahga 

in Spain, 

This is an Englijb information exhibited by '^y ^^^ 
Mr. Attorney General, on behalf of his ma-LcSarai. 
jefty, againft the defendant, to have an account fi^^, are la- 

J J^ o " rtedandto • 

. ^^^ pay duty as 
great rai- 
fint, by the old book of rates, anaexed to the a£l of tonnage and poundage, ii 
Car. 2. c. 4. And the f^tne duty contiuues unaltered by the additional book of 
rates annexed to the a€t 1 1 Geo. i. c. 7. 
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of the furplus duty for the raifins imported 
by him, by the name of Lexia raifins^ as and 
for great raifins^ he having only paid the duty 
laid on them by the additional book of rates, 
as for raifms not otherwife rated. 

And the general queftion in the caufe is, 
whether the raifins imported by the defendant, 
by the name of Lexia raifins^ are rated and to 
pay duty as great raifins, by the old book of 
rates annexed to the aft of tonnage and pound- 
age, 12 Ca. 2. e. 4. or are only to pay duty 
as raifins not otherwife rated by the additional 
book of rates, annexed to the aft of the 1 1 th 
year of his late majefty King George the Firft, 
c. 7. ? 

By the old hook of rates. 

s. d. 
Raifins great, the hundred weight, 1 

containing 112/^. are rated at [10 il^ 
\L 10s. pay duty J 



Raifins of the fun, the hundred^ 
weight, containing 112/^. are > 12 oil 
rated at 2/. pay duty , j 

Raifins of Smyrnahhck, the hun-*^ 

dred weight, containing 112/^. > 8 3^! 
are rated at lA pay duty j 

Raifins of Smyrna red, the hundred 1 

weight, containing 11 lib. are > 8 3^0 
rated at i /. pay duty j 

And all other raifins not rated 

were to pay duty according to the 

value* 

By 
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By the additional book of rates. 

s. d^ 

Raifins of Jlicant, Denia^ and other 1 
raifins not otherwife rated, the I g 29 
hundred weight containing i lalb. | , 

arc rated at 10/. pay duty J 

Raifins of Lipra or Belvadera^ the 
hundred weight, containing 112 
lb. are rated at lis. pay duty 



} 



It is clearly proved by the depofitions taken 
in the caufe, that Marabella and EJiapona are 
ports within the jurifdiftion of Malaga in 
Spain^ and that there are but two forts of rai- 
fins imported from Malaga^ the one in Spanijh^ 
called Pajffa Lexia^ P^^ being the Spanijh 
word for raifins, and Lexia the Spanijh word 
for a lye they are dipped and cured in, and 
in England thefe raifins are called Malaga 
raifins. 

And the other fort, in Spanijhy is called 
Pajfa de Solj and thefe raifins are cured by 
drying them in the fun, and in England they 
are called raifins of the fun. 

If then there are but two forts of raifins im- 
ported from Malaga^ and one fort is particu- 
larly rated as raifins of the fun, we mufl; fee 
how the other fort ought to be rated. 

Raifins cured in a lye, and imported from 
Malaga^ have been confidered, both by the 

merchants 
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merchants and at the cuftom houfe, as great 
raifins, and have paid the duty as fuch, till 
Mr. Chitty entered them by the Spanijh name 
. of Lexiaj and paid the lower duty. 

It appears by Sir Jofeph Hodgesh books, in 
which many of the entries were made by Mr, 
Chitty^ whilft he was clerk to Sir yofeph\ that 
. raifins of this fort were called Malaga, or 
Lexia, and were entered at the cuftom houfe as 
Malaga:, and paid the higher duty ; and this is 
confirmed by the cuftom houfe books in many 
inftances. 

It is alfo proved by feveral merchants, as 
well as cuftom houfe officers, that raifins cured 
in a lye, and imported from Marabella or 
EJiapona were efteemed great raifins, and 
paid duty as fuch ; and the fenfe of merchants 
(who are to pay the duty) has great weight with 
us in the determination of this caufe. 

Mr. Samuel Stanton, one of the defendants 
Witneffes, in his depofition mentions the fruit 
commonly called or known in England by the 
name of Lexia, otherwife Malaga frails, or 
frail raifinsi imported from Malaga, and the 
adjacent ports, as one and the fame fort of 
fruit, and that ic is cured in the fame manner 
as raifins called rilicant or Denia raifins are 
cured. 

And Mr. Chitty, by his anfwer, has (hewn 
from whence all the raifins in queftion came ; 
for, he fays, they^ came from Marabella or 

EJiapona^ 
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EJlapona^ and that he never imported raifina 
but from thofe two places. 

The cafe of the crown is further ftrengthened 
by the evidence of feveral merchants and . 
officers of the cuftoms, that they have viewed 
famples of the raifins fcized; and that, in their 
judgment, they are Malaga or great raifins, 
and ought to pay duty as great raifins. 

How is this evidence aniwered ? Mr. Stan- 
field fays, he viewed the fruit in qucftion, 
and that they are Lexia or Frail raifins, and 
no other fruit; but that expreffion is ambi- 
guous, and does not import any contradiftion 
to the evidence for the crown, becaufc Malaga 
or great raifins are called Lexia or Frail 
raifins. 

But, indeed, yohn Bromer, one of the 
witneffes for the crown, in his crofs examina- 
tion fays, that the raifins produced to him were 
Lexia, and not great raifins, to the bed of his 
knowledge and belief. 

The raifins now in queflion (as far as ap- 
pears) were always entered at the cuftom houfc 
as Malaga raifins, and paid the higher duty, 
till Mr. Chitfy (who had been privy to Sir Jo^ 
feph Hodges's entering them in that manner, 
and yet paying the higher duty J introduced 
the praSice of entering them as Lexia raifins, 
(a denomination unknown to the officers of 
the cuftoms) and paying the lower duty ; and 
his counfel fuppofe, that the additional book of 

rates 
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rates has made an alteration in the duty of 
' great raifins ; but there is no colour for the 
fuppofition, becaufe the additional book of 
rates only afcertained the duty upon raifins of 
* Alicantj Denia^ and other raifins not otherwife 
rated, and upon Lipra or Behadera raifins 
which before paid ad valorem^ and made no 
other alteration. 

In anfwer to this cafe, made by Mr. Attorney 
general, Mr. Chitty has a^ttempted to prove, 
that raifins of the fort he has imported only 
paid duty ad valorem before the additional book 
of rates ;• and no doubt but fuch evidence would 
have been very material for him, but his v/it- 
neffes have totally failed him, and do not prove 
a fingle inftance of it. 

Mr. John Kirkpatrtck^ Mr. Abraham Kirk- 
Patrick^ and Mr, Jojiah Chitty^ have heard, 
and believe, and Mr. Samuel Stanfield fays, 
that he has reafon to believe, that Lexia or 
Frail raifins paid duty ad valorem till the addi- 
tional book of rates, but none of them fay, 
that they ever paid that duty themfelves. 

But Mr. Chitty has proved, by feveral mer- 
chants, that Denia^ Xabia, Alicant, and Altea 
raifins, are cured in the fame manner as Lexia ^ 
and by the fame merchants ; and by Mr. Al- 
derman Marjhall^ and other grocers, that they 
are of the fame kind, nature, fize, goodnefs, 
and value ; and by fome of them, that they 
are of better value, and that they give a better 
price than Lexia raifins. 

And 
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And from the cxpreffion of great raifms in 
the old book of rates, and from this proof, * 
the defendant's counfel have drawn feveral 
arguments in his favour, which it will be pros- 
per to confiden 

And it is objefted by them, that curing 
raifms in a lye will not denominate them great 
raifins, becaufe, at that rate, Denia^ Alicant, 
and all other raifins cured in a lye, would be 
great raifins ; fo that this argument would 
prove too much ; and an argument that proves 
too much is fubverfive of itfcif, and proves no- 
thing. 

It was admitted by the King's counfel, that 
curing raifins in a lye would not denominate 
them great raifins ; and the only reafon for 
proving that the raifins in qucftion were cured 
in a lye, was to fliew, that there were only 
two forts of raifins imported from Malaga, 
the one cured in the fun, and the other in a 
lye, and that thdfe cured in a lye had been 
always efteemed great raifins by the merchants 
and at the cufiom houfe, and had paid duty ac- 
cordingly ; fo that the general expreffion of 
great raifins was reftrained to raifins cured in 
a lye, and imported from Malaga^ and was not 
applicable to any other fort of raifins. 

And that ufage will properly explain the 
words in the book of rates is laid down by 
Lord Vaughan'j in the cafe of Sheppard and 
Gofnold, Vaughan 169. Where the penning 
of a ilatute is dubious, long ufage is a juft 
medium to expound it by j for Jus et Norma 

loquendi 
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loquendi is governed by ufage, and the meaning 
of things fpoken or written muft be, as it hath 
conftantly been received to be, by common 
acceptation. 

It is then objefted, that the defcription of 
great raifins in the old book of rates was ge- 
neral, and expreffive only of the fize or largc- 
nefs of the fruit, without limitation of any 
kingdom, country, or place from which it was 
imported. 

I anfwer, that ufage fufEciently applies the 
defcription to raifins cured in a lye, and im- 
ported from Malaga^ and excludes all other 
raifms. 

But it is then faid, that the raifins in quefti- 
on are proved to be of the fame kind, nature, 
fize, goodnefs, and value, as -Denia^ Xabiuy 
Alicant^ and Aliea raifins, or rather of leffer 
value than thofe raifins which pay the lower 
duty, and that, therefore, ufage ought not to 
be received to give them the denomination of 
great raifins, and to fubjeft them to a higher 
duty, contrary to the letter and meaning of 
the old book of rates ; and to enforce this 
objedion, the defendant's counfel have cited 
the very next paflage in Lord Vaughan to that 
which I have mentioned : The paflage is this. 

But if ufage hath been againft the obvious 
meaning of an a£l: of parliament, by the vulgar 
and common acceptation of the words, then 
it is rather an oppreflion of thofe concerned, 
than an expofition of the ad, efpecially as the 
ufage may be circumftanced. 

I agree 
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I agree to this rule, but think the prefent 
cafe diftinguifhable out of it, becaufe the old 
book of rates having mentioned great raifins, 
we muft fuppofe that there were raififts then 
known and called by that name in England \ 
and though the reafon of their having that de- 
nomination does not appear at this diflance 
of time, yet we are to conftrue the old book of 
rates according to the ftate of things at the 
time of making it, and not according to any 
diminution which thefe raifins have fince under- 
gone in J\7,c or value : And ufage having ap- 
plied the expreffion of great raiiins to raifins 
not cured in the fun, and imported from Ma^ 
laga^ ought to be received as not contrary 
to the*hieaning, though it may now feem to be 
contrary to the letter of the old book of rates, 
efpecially, fince if we do not apply thefe words 
to this fort of raifins, they mufl: be rejeflied, 
not being applicable to any other fort of rai- 
fins. 

And the new book of rates will afford no 
argument for the defendant ; for if the parlia- 
ment had thereby intended to have reduced 
the duty upon thefe raifins, they would have 
cxprefsly mentioned Malaga^ as well as Alicant^ 
Denia^ and other raifins. 

But it is then infifted upon by the defen- 
dant's counfel, that the parliament intended 
to raife a tax upon great raifins, whereas if 
the raifins imported by Mr. Chitty were to be 
rated as great raifins, they could not be import- 
ed without lofs, and fuch a conftruftion would 
amount to a prohibition* 

It 



46 EASTER TERM, 17 Geo, 2. 1744. 

It is plain, raifins of this fort were imported 
for many years, and the higher duty paid ; 
but the value of things varies, and the value 
of raifins of this fort is diminifhed, which may 
be a very good reafon for the interpotition of 
the legiflature ; for that power only which 
laid the duty can take it off, but we cannot do 
it by our judgment. 

But it is faid by Mr. John Kirkpatrick^ in his 
depofition, that no raifins were elteemcd great 
raifins in Spain but raifins of the fun ; but it 
is plain that raifins of the fun could not be 
meant as great raifins in the book of rates, 
becaufe they are particularly rated. 

It is alfo proved by fcveral merchants and 
grocers, that red Smyrna and Belvadera raifins 
are larger than Lexia raifins, and that Lexia 
raifins, in their judgment, are not great 
raifins. 

As to red Smyrna and Belvadera raifins, they 
\ paid (except in one inftance which I fhall 
mention prefently) ad valorem before the mak- 
ing of the additional book of rates, and are 
fince particularly rated, and therefore this evi- 
dence will not fhew them to be the great raifins 
intended by the old book of rates ; and as to 
the negative evidence, that the raifins in quef- 
tion are not great raifins, it is only matter of 
opinion, and not founded in fa£t ; for none of 
thefe gentlemen ever aftually paid the duty 
ad valorem for thefe raifins before the making 
of the additional book of rates, and therefore 
their evidence is greatly over-balanced by the 

evidence 
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evidence for the crown, which fhcws, that rai- 
(ins of this fort were, both by the merchants, 
and at the cuftom houfe, efteemed great raifins, 
and paid duty accordingly. 

The reft of the evidence offered by Mr. 
Chitty, either relates to miftakes at the cuftom 
houfe in rating the duty for raifins to the pre- 
judice of the merchant, or in the commiffioners 
.of the cuftoms accepting of the lower duty for 
this fort of raifins. 

George Farrel proves an inftance in 1707, 
where his mafter, Mr. Richard Freeman, paid 
the duty for Belvadera raifins as great raifins. 

John Bromer proves an inftance where Mr. 
Solomon Merit paid the great duty for Denia 
and Alicant raifins* 

Gobert.Sikes proves, that in 1728, he entered 
Lexia raifins as Malaga^ and paid the duty for 
' them as great raifins ; and that about two 
years after part was returned, which he believes 
to be the difference : And John Fowler^ clerk 
of the certificates, proves it to be the differ- 
ence. J 

Samuel Hinton proves, that in 1729, Mr. 
Delafontain, and another merchant, paid the 
lower duty fpr Lexia raifins. 

Two of thefe inftances are modern and 
pendente lite ; and Sikes*s was after the making 
of the additional book of rates, and is account- 
ed for by the promife of the commiffioners 

of 
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of the cuftoms to put him upon the fame 
footing with Mr. Chiit)\ til! the dif^ute between 
the crown and Mr. ChtHy {hsjuld be deter- 
mined ; but the nJlake, or u'j acquiefcence 
of thti commiilioiiir^, 01 thr ciTucrs, could 
not bar or prejudice the rigut of the crov/n. 
Sheffield and Ratcliffe^ Bob. 47. and Lord 
Vifcount Dun9hr\ v:afe, Cro. Car. ^^g. 

I now proceed to the comiueration of the 
hardfliip of the defenda. i% cafe, who will be a 
great fufferer if he is to be charged with the 
higher duty, becaufe he has fold his raifins 
at a price which he could not afford them at 
if liable to that duty. 

This hardfliip MlT Chitty has brought upon 
himfclf by an experiment which Mr Merry 
cautioned him againfl ; but if it had fucceeded, 
would have been a very profitable one to Mr. 
^ Chitty J and if it mifcarries, he mull be content 

to fultain the lofs. ^ifentit commodum^ /entire 
debet et onus. 

The laft objcflion is, that no fample is pro- 
duced from 1719 to 17385 and therefore Mr. 
Chitty (if liable to the higher duty at all; can 
only be charged with it for thofe raifms of 
which famples are produced, for othcrwife 
it cannot appear what fort of raifins paid the 
higher duty. 

It fully appears by the admiflion in the an- 
fwer, that all the raifins which the defendant 
imported were imported from -Marabella or 
EJlapona^ and thcfe places being within the 
jurifdiftion of Malaga^ fufficiently afcertain the 
duty to be paid for them. 

We 
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We have confidercd the words of the old 
and the additional books of rates, and the evi- 
dence read on both fides, with all the care and 
attention we can, and, upon the whole, are 
unanimoufly of opinion, that the defendant 
ought to account ; and on the faid 30th of 
jlprily 1744, decreed him to account before 
the deputy remembrancer for tlfc duty of ioj. 
and 2d^ ^^^ for every 1 1 2Jb. of raifins, im- 
ported by him during the time in the informa- 
tion mentioned, from Marabella and EJiapona^ 
not being raifins of the fun ; and he was to 
have an allowance of tke duties already paid 
by him, and all other juft allowances, with the 
other ufual diredions. 

The defendant, near three years after the 
pronouncing of the decree, prefented his pe- 
tition of appeal from it to the Houfe of Lords, 
but their lordfliips, after a full hearing of 
counfel on both fides, affirmed the decree on • 
Tuefday the 24th of Novemtfr^ in the 21ft 
year of the reign of King George the fecond, 
1747- 
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18 Geo. 2. 1744. 



The King againji Robert Mufter?. 



nuioana or me duty or rour ana an uaii per 
c€?it. paid in fpecie in the plantations,) in the 
penalty of one thoufand pounds each, condi- 



where a JC^RANCIS Mujlers entered into three bonds 
defendant to the King with Thomas Scott (who was 

Ueaglinft hulband of the duty of four and an half /^r 

the crown, cent. 

and Mr. 

Attorney , ^ , ' • r 

General tioncd that T homus Scott Ihould behave himfclf 
I^pVor ^^11 ill his of^, which is to land the goods 
denr.ur in a /^for the chafgW whereof money is ufually im- 
TlZhl' V^^^ ^^ him) and to fell them at a publick 
court will auftion, and on warrant from the receiver gc- 
mem'totV"^''^' (who rcccivcs the money) to dcUvcr thc 
entered for goods ncithcr to the purchafers. 

the deien 

M^.^Attor! In Eajier term 1742, procefs oi fcire facias 
ney, upop iffued againft tbe defendant, as adminiftrator 
tll^J%\\\ to Francis Miifiers^ on thefe three bonds ; and 
cither enter in Trinity term 1742, the defendant pleaded 
fcqui,*ir*^ conditions performed, to which the Attorney 
proceed, general replied ncr demurred. 

The lad day of the term, the conrt, on mo- 
tion, ordered, that the Attorney General 

ihould 
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fliould fhew caufe at the fetting down of cau- 
fes, why he did not proceed againft the defen- 
dant on the {dHAfcire facias. 

Mr. Attorney General in (hewing caufe faid, - 
the King cannot be non projfed ; but that the 
proper method was, to apply to the Attorney 
General, and if there was no foundation to 
proceed, he would flay proceedings, Sffr. 

On the other fide, Mr. Smythe cited the King 
and Embry^' the 9th of February^ 1724, where, 
upon Embry*% pleading a title to lands feized 
into the King's hands for want of an heir, 
it was ordered that judgment (hould be entered 
to remove the King's hands, and that yohn 
Brooks^ who had alfo pleaded a title to the 
premifles, (hould (hew caufe, why the faid 
Embry (hould not be put into pofle(rion ; which 
was made abfolute on the 2 2d of the fame 
month of February. 

And Attorney General and May^ 28th of 
November^ ly;^^, on motion for the defendant, 
ordered, the Attorney General to fhew caufe 
why judgment (hould not be entered on the 
defendant's plea. 

And the King and Davis , June 5, 1736, 
Attorney General ordered to ftiew caufe why 
he does not confefs or reply to the defendant's 
plea. 

I agree that the King cannot be non projfed ; court. 
but think the court may give judgment for the 
defendant where he has pleaded, and the At- 
torney General will not reply or demur, and 
E 2 proceed 
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proceed in a reafonablc time, otherwifc it 
would be of bad confcquence to the fubjefl:, 
whofe witnefles may die. But I think the 
defendant fliould firft apply to the Attorney 
General to proceed, which he hath not done 
here ; if he had, and the Attorney General 
would not proceed, the court may give judg- 
ment for the defendant, as if the Attorney 
General had confeffed the plea. 

Clarke^ Baron — The court have done it ; 
and did fo in the cafe of the recognizances of 
the South-Sea dircftors ; the Attorney General 
not proceeding, nor caring to confent, being 
a matter of a publick nature. If the court 
could not do it, there have been times when 
fuch a power of keeping the fuit hanging over, 
the defendant, might have been made an ill 
ufe of. 

Court — Let Mr. Attorney be attended, and 
the like order on two other writs of fcire facias 
againft the defendant. 

The King againjl Jones. 



The court A N cxtcnt iffucd againft him, and lands 
Ter^iands*^'^* j^JL upoH an inquifition were feized into the 
feizcH uii- King's hands, and then another creditor obtains 
unt'"oTe ju^gaicnt upon z fcire facias. 

excepted 

outotan Mr. Bootle moved, that the lands fcifcd upon 
^ffue"oJt ^^ extent, might be excepted out of the 
(uhfequent extent, to ifluc upon the fubfequent judgment, 
judgment, j^^ order 10 prevent the vexation of feveral 
Levari^Sy and produced a precedent of aii 

extent 
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extent ultra terras antea extenfas pro debito 
pradi£lo. 

Mr. Attorney General, contra — ^If the pro- 
fecutor of the extent has a right to retain the 
pofieiCon of the lands feized upon it, he can* 
not be evifted until fatisfaftion; but if the 
judgment upon the fcire facias is for a prior 
debt, the creditor by that judgment ought not 
to be reftrained from fuing out an extent 
againft ail the lands of the debtor, in order to 
obtain a preference to the extent already iffued, 
or any advantage fubjeft to it ; as by law he 
may be intitled to one or the other. 

The court, in the prefent ftate of the cafe, 
cannot determine, vhcther the lands feized 
on the extent already iffued, are liable to be 
feized on another extent, or not. 

And, for thefe reafons, the motion was de- 
nied by the whole court. 



Eafter 
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18 Geo. 2. 1745. 

The King againjl William Coffins and others. 

Eftrcats \ N cftrcat was made from the quarter 
^"lI'emade-^nL fcffions in the words following — Eaji 
on proof by riding of the county of Tork : Of William Cojftns^ 
"^f M^fbc ^^ Brompton^ in the county of Tork^ gentleman, 
haviour bccaufc hc has not been of good behaviour 
committed ever fince the laft general quarter feffions of the 
cour^ but peace held for the faid riding, the fourth day 
it ought of Oflober laft, before James Gee^ Efquire, 
by^fom" Sir Jofeph Pennington^ and other juftices of 
aa of our faid Sovereign Lord the King, affigned to 
jrcond'-'keep the peace in the faid riding, andalfoaf- 
tiun of the figncd to hear and determine divers felonies, 
^am;17s trefpafTes and other mifdecds committed in the 
brokcii. faid riding, and whereby the faid William 
Coffins undertook to appear here this day, 
and in the mean time to be of the good be- 
haviour : And it being proved here this day, 
in open court, upon the oath of two witnefTes, 
that fince the laft general quarter feffions of 
the peace held for the faid riding, that the faid 
William Coffins had been guilty of mifl^ehavi- 
pun i ' » looA 

Of 
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Of Richard Cafs^ of Sandon^ in thf! faid 
county of Tork^ yeoman, one of the pledges 
of the faid William Coffins.^ becaufe the faid 
William Coffins did not perform the condition 
of the faid-recogiiizance as above. — 50/. 

Of Richard Bewick^ of, &c. another of the 
pledges, Ssfr. — 50/. 

Mr. Perron moved to difcharge this eftreat, 
as illegally made, upon proof by two witnelfes, 
that Coffins had mifbehaved ; and infilled, that 
the feilions, in a fummary way, could not try 
the fafl: of miftehaviour committed out of 
court ; but the recognizance ought to have 
been removed into this court, and a fcire facias 
fued out, and a breach afligned, which CoJJins 
and his pledges might controvert by pleading 
to the fcire facias ; and he cited 4 Inji. 180, 
18 f. Cro. Car. 458. The King againft Hay^ 
ward and others ; and i RolL Abr. 900. 

But he faid, that if a recognizance is given 
for appearance at the aflizes or feflions, and 
the party, upon being called, does not appear, 
the recognizance ought to be eftreated j te- 
caufe it appears by the ads of the court, that 
the condition is broken. 

And he mentioned the laft paragraph in the 
ftatute of 3 Hen. y. c. i. That juftices of the 
peace (hall certify every recognizance to the 
next feflions, and if the party makes defaolc 
it is to be recorded, and the recognizance to 
be certified into chancery, the King's Bench, 
or Exchequer. 

Mr. 
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Mr. Bootle^ contray cited Lane 55. to (hew, 
that Coffins and his pledges might difcharge 
themfelves by pleadii^ to the eilreat, if he had 
not been guilty of a breach of the peace or 
mifbehaviour, and that therefore they are not 
hurt. 

But the court held the prefent application 
by motion to be proper, and that Coffins and 
his pledges had no occafion to plead to the 
eftreat ; and accordingly difcharged the eftreat 
as illegally made, but without prejudice to any 
further profecution which by law might be upon 
the recognizance. 



Hilary 



HILARY TERM, 



19 Gcot 2. 1745. 



Attorney General again/i Johu Lade, who prays 
liberty tq enter his claim. 

Middle/ex. Tl E // remembered^ that Sir upon an 

^— v-^^^ X3 ^«^/^y i?y^r. Knight, his 1"**°;:;.^^'' 

o/XK>^Jefty's Attorney General, whozureof" 
coin feizcd by profecuteth fiw his faid majefty,?". ^"^ 
S'::,d"^t^ Prefent here in court thernf 

Tercd for the ufe twenty third Day of January in'^^'^.'*™* 

of his maieftv 1 • ' • 1 • ^ "^ r OCCallon 

ot his raajeity. ^j^^g ttxm^ in hlS proper perfon for a writ 

doth, on the behalf of his faid majelty, inform ^^/„7''''^^' 
this court, that John Slater^ an officer of his fcc^ond pro. 
majefty*s cuftoms, between the firft d<iy of^^^"^*^|j^i 
February laft part, and the faid day of the ex- mcnrm^y 
hibiting of this information, at Ratclif in the ^^.^^"^ ^^^"^ 
county of Middle/ex^ within the port of London^ feim. ' "*' 
did feize to the ufe of his faid majefty, as 
forfeited, feveral pieces of gold and filver coin 
of this realm of Great Britain^ (that is tofay^, 
two hundred and ninety-four pieces of gold 
coin called guineas, ninety-two pieces of gold 
coin called half guineas, and feveral pieces 
of filver coin of the value of one hundred and 
thirty *five pounds eleven (hillings; and alfo 

feveral 
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feveral pieces of foreign gold coin, (that is to 
fay), thirty-four pieces of gold coin called 
moidores, fix pieces of gold coin called half 
moidores, four pieces of gold coin called quar- 
ter moidores, three pieces of gold coin each of 
the value of three pounds twelve (hillings, 
thirteen pieces of gold coin each of the value 
of one pound fixteen Ihillings, three pieces 
of gold coin each of the value ot eighteen 
fhillings, and four pieces of goldco iu each of 
the value of nine fhillings, of the goods and 
chattels of perfons to the laid Attt>rn< y General 
unknovvn; for that the faid feveral pieces of 
gold and filver coin of this rt^!'n, and alfp 
the faid feveral pieces of foreign e'^ld coin, 
within the time aforrfaid, at Ratcl[§ aforefaid, 
in the faid county of Middle/ex, within the 
port of London aforrfaid, were f( uiid by him 
the faid John Slater^ in the kerpir*)^^ of a cerrain 
perfon or certain perfons unknown, that was 
or were paffing out of th^ faid port, and alfo 
out of Great Britain^ into parts beyond the 
feas, being over and above the reafonable ex- 
pences of the faid perfon or perfons, without 
the fpecial licence of his faid majefty for that 
purpofe had, and without any entry made of 
the faid foreign coin, or any part thereof, in 
the cuftom-houfe of the faid port, contrary to 
the form of the ftatutes in that behalf made 
and provided ; by reafon whereof the faid feve- 
ral pieces of gold and filver coin of this realm, 
and alio the faid feveral pieces of foreign gold 
coin, became forfeited : Wherefore his majefiy*s 
faid Attorney General, for his faid majefty, 
prayeth the judgment of the court in thie pre- 
mifl'es, and that the faid feveral pieces of gold 
and filver coin of this realm, and alfo the faid 

feveral 
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fevcral pieces of foreign gold coin, may for 
the reafons aforefaid remain forfeited, accord- 
ing to the form of the faid (latutrs. Where- 
upon proclamation being made for his faid 
majcfly, %s the cultom is, that if any one would 
inform the court here, why the faid fevcral 
pieces of gold and filver coin of this realm, 
and alio the faid feveral pieces of foreign gold 
coin, ihould not, for the reafons aforefaid, re- 
main forfeited, he might come, and he fliould 
be heard ; and no one appearing to do this. 
It is adjudged by the barons here, that the 
faid feveral pieces of gold and filver coin of 
this realm, and alfo the faid feveral pieces of 
foreign gold coin, do, for the reafons aforefaid, 
remain forfeited ; and that the faid 'John Slater 
be charged towards his faid majcfty with the faid 
feveral pieces of gold and filver coin of this 
realm, and alfo with the faid feveral pieces of 
foreign gold coin, and (hall fatisfy his faid ma- 
jefty thereof, by pretext of the faid ftatutes, 
and of other the premifles* 

The information and judgment are founded 
.on the 5 Rich. 2. Stat. i. c. 1. and 2 Hen. 4. c. 
5. which prohibit the exportation of coin gene- 
rally, without licence; ahd on 15 Cha. 2. c. 7* 
yi 11. which allows the exportation of foreign 
coin, upon entry. 

Mr. Starkie, at the fittings after the term, 
moved to fet afide the judgment for the con- 
demnation of the feveral pieces of Britijh and 
foreign coin before mentioned ; and objeQed 
to it as irregular. 

Firji, 



6o HILARY TERM, 19 Geo, z. 1745; 

Fir/l, Becaufe no writ of appraifement has 
been fued out. 

Secondly, Becaufe there is no fecond procla* 
mation, to (hew caufe why thefe coins (hould 
not remain forfeited ; and for a bidde^to come 
in, and bid more than the appraifed value. 

Thirdly, That the judgment (hould. have 
been for the value, and not for the coins thcm- 
felves. 

Fourthly, But fuppofing the judgment regu- 
lar, yet that Mr. Lade ought, by ttie difcretioa 
of the c«nirt, to be let in to claim and try the 
merits, and not be concluded by ihis judgment. 

Mr. Attorney General, and others, infifted 
on the regularity of the judgment; and that- 
Mr. Lade, ovi the particular circumftances of 
this cafe, ought not to be admitted to claim. 

The court ordered precedents to be fearched, 
and delivered to them. 

Adjourned. 

Eqfier Term, 19 Geo. a. 1746: 

I delivered the opinion of the court on the 
9th day of May, in this term ; and obferved. 
That in order to fettle thefe feveral points, 
fearch had been made into the original of 
writs of appraifement and proclamations in 
this court, purfuant to our order, by the clerks 
in court on each (ide, and that they had de- 
livered to us copies of all precedents they could 
find upon the molt diligent fearch. 

The 
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The firft qucftion is. Whether it was neceffary 
to fue out a writ of appraifement in this cafe ? 

There wefe few feizures till about the 24th 
of Ed. 3. when adks paffed concerning thte 
duty on wool and Woolfels, and afterwards 
upon the woollen manufaSure. 

The firft writ of appraifement of goods 
feized, that can be found, is Hilaryj 4 Hen. 5. 
Roll. 1 3. by which the commiflioncrs were di- 
rcdked, firft to make proclamation for any 
claimer to appear in this court at the return 
of the writ of appraifement, and to make his 
claim here. 

The firft inftance of a proclamation in court, 
that can be found, is Michaelmas^ 13 Hen. 6. 
^oU. 4. and many condemnations appear in the 
old records upon a Angle proclamation. 

The firft inftance of a fecond proclamation 
for a bidding, is Michaelmas^ 18 Ed. 4. RolL 
15. a feizurc of a parcel of gold tiflue, and 
the goods arc appraifed in court by two mer- 
chants of London : and the fecond proclama- 
tion is, if any one will give more for the goods 
than they were appraifed at, "isfc. A bidder 
comes in, the gOods are fold, and he is charged 
with the price. 

Upon confideration of thefc, and many 
other ancient records, as well as of the cafe 
which 'I (hall prefently mention, I apprehend, 
that <he method of appraifing and felling was 
invented and eftiatbliftied, when it came to be 

experienced. 
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experienced, that it was very troublefome to 
the crown and its officers to have judgment for 
the goods themfelvcs, of which they could not 
make the fame advantage as merchants and 
tradefmen could ; and for this rcaion it has 
been the general ufe ever fmce the invention 
of it, to have a writ of appraifement, and a 
fecond proclamation : as being more beneficial 
to the crown and officers than having the goods 
in fpecie ; but ftili where the forfeiture of the 
coins or goods is given to the crown only, or to 
the crown and informer, they may have the 
fpecific coins or goods, at their eleftion. 

• RuffeWs cafe, Michaelmas^ 1684, from an 

authentic manufcript of an eminent praftifcr, 
who was counfel in the caufe. 

This cafe was upon a bidding above the apt 
praifed value of the goods, feized as prohibited 
and uncuftomed ; and upon proclamation, that 
if any would give more, "iffc. Rujfell oScxtd. 
to give more, (^to wit) fuch a fum ; and upon 
debate of the cafe, thefe things were refolved 
by the court, and affented to by Sawyer^ At- 
torney General, who was counfel againft 
RulTeU 



Firjij That fuch bidding is the ancient prac- 
tice, and may be greatly advantageous to the 
King, to prevent under appraifements. 

Secondly^ That fuch bidder fhall have the 
moiety of the King for the price bidden, if 
the King does not eleO: to have his moiety in 
fpecie, which it was allowed be might do, 

and 
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and the bidding does not alter the right and elec- 
tion of the King ; and when the bidder has the 
moiety of the King only, the judgment is, 
that the bidder fliould be charged to the King, 
for fo much for the King's moiety, and that the 
informer fhould retain the other moiety, ac- 
cording to the form of the ftatute ; and this 
is according to a precedent, Eafter^ 4 Hen. 8. 
Roll. 9. in the King's remembrancer's office, 
and if the King choofes to have his moiety in 
fpecie, there is no need of a fecond proclama- 
tion : And in that cafe other points were de- 
termined, not material to the prefent purpofe. 

Friday the 28th of October ^ 10 FF. 3, 1698. 
Upon the motion of Mr. Attorney General for 
the King ; To prevent abufes relating to the 
importation of French goods, Mr. Attorney 
^ leral, on the behalf of his majefty, doth eledt. 



tfflR his majefty*s moiety of all French goods, 
and of all wines feized.as forfeited, (hall be 
taken for his majefty's ufe in kind ; which is 
ordered by the court to be obferved accord- 
ingly. 

I will make fome obfervations on the fecond 
refolution in RuJfelV^ cafe, that the King has a 
right to take his own moiety in fpecie, if he 
pleafes ; but neither the cafe nor rule of 1 695, 
go fo far as to point out when, or in what 
manner, the King's pleafure is to be fignified ; 
though at the end of that refolution, it is faid, 
that if the King choofes to have his moiety 
in fpecie, there is no need of a proclamation ; 
that is, (as I underfland it\ a fecond procla- 
mation ; from which I think it a natural infe- 
rence, that the King's pleafure fhall fome how 

or 
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or other be made known ; and as Mr. Attor»ey 
General is by his office intruded to carry on 
thefe profecutions, I think it a fiiflicie^.t notifi*. 
cation of the King's pleafure, that Mr. Attor- 
ney has taken this particular method of pro- 
fecuting for the condemnation of the coins 
themfelves. 

If this be fo, what occafion can there be, 
in the prefent cafe, where the King is intitled 
to all the coins, both Britijh and foreign, A 
fpecie, for a writ of appraisement? For the 
ufe of the writ is not to ascertain the feveral 
coins, they are already defcribed in the infor- 
mation : Or what occafion can there be for a 
valuation of the foreign coins, when the King 
is determined to take the foreign coins in fpe- 
cie, let them be of what value they may, and 
only defires a judgment for the condemna^iMi 
of them? 

It is certain, and Mr. Lade's counfel agree 
it, that there is no occafion for a writ of ap- 
praifement where the feizure is of current 
coins of the kingdom : But they infift, that as 
this information is for foreign as well as Britijh 
coins, that there ought to have been a writ of 
appraifement, at leaft for the foreign coins 5 
^caufe, according to Cro. Eliz. 536. Telv. 80. 
I JO. 69. Palmer 407. 5 Mod. 7. Moore TJS* 
Courts of juilice can no more take judicial no- 
tice of the value of foreign coins not made 
current by proclamation, than they can of the 
*Value of bullion, or any goods or merchandize* 
And yet the value of the pieces of coin in this 
information are as well known (provided they 
have not been filed, or ochcrwife diminilhed 

by 
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by ill pradlice) among merchants, traders, 
and others, and pafs at as certain a ftatsd value 
as guineas do, except at the exchequer and 
the bank they do not ordinarily receive them ; 
and I believe fome bankers when they receive 
them, give notes to pay in the fame coins. . 

This brings me to the precedents ; and here 
are five where foreign coins are condemned in 
this manner, and feven where there were 
writs of appraifement. 

But it was obferved by Mr. Lade^s counfel, 
upon the precedents produced for the. crown, 
that one of them was for French crowns and 
Spanijh ryals, another of thom for dollars, and 
the other three for foreign coins generally. 

And as to French crowns, Spanijlj ryals, and 
dollars, that they were made current by pro- 
clamation, and therefore no authorities againft 
them ; and they cited Waders cafe, 5 Rep. 1 1 4. 
a. b. where it is faid, that Spanijh fliillings and 
double piftolcs were nvdJe current by proclama- 
tion, as were French crowns. 

But I cannot find that SpaniJJj ryals and dol- 
lars were made current by proclamatio'n, and I 
rather incline to think they were not, becaufe 
in the firft i)rccedent produced oa behalf of 
Mr. Ladcy Mich. 1 2 Cha, 2. tlie fcizurc was 
for dollars, and a writ of appraifement to value 
them, which there would be no occafion for 
if current ; and if not current, thele two pre- 
cedents for the crown are not anfwered. 

F TLe 
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The other three precedents are for foreign 
coins generally ; and Mr. Lade^s counfel infift, 
that the court niuft intend thefe to be foreign 
coins current, becaufe according to the rule in 
MeUalf's cafe, 1 1 Rep. 38. b, where a thing is 
indefinitely mentioned in a record, the princi- 
pal thing and moft worthy (hall be intended ; 
and therefore it fliall be intended foreign coins 
current, as that is more worthy than foreign 
coins not current, but this would be to pro- 
ceed upon a very uncertain conjeQure, when 
it is well knawn that there arc more foreign 
coins not current, than there are foreign coins 
made current by proclamation. 

But if RufePs cafe be law, that the King 
(if he pleafes) is intitled to the coins in fpecie, 
and it is confirmed by the rule in 1698 ; my 
reafoning (I think) plainly Ihews, that there 
is no more occafion for a writ of appraifement 
in this cafe, becaufe fome of the coins are 
foreign not made current, than if all of the.m 
had been Britijh coins. 

The fecond queftion is. Whether there 
ought not to have been a fecond proclamation ; 
which is not only to fhew caufe why the coins 
Ihould not remain forfeited, but for a bidder to 
come in and bid more ? 

The fecond proclamation depends upon the 
writ of appraifement, and where there is no 
writ of appraifement, there can be no occa- 
fion for a fecond proclamation ; becaufe it 
vv'ould be abfurd to alk any man whether he 

would 
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would give more for goods, without telling 
him what was the prefent value of them. 
There is no inftance of a fecond proclamation 
where no writ of appraifement was fued out. 

The third qucftion is, Whether judgment 
fhould have been for the coins or the value? 

I think the judgment is right for the fpecific 
coins, as they are forfeited : And Mr. Attorney 
General has proceeded in this manner for the 
condemnation of them. 

There are many inftahces of recoveries 
where informers are charged with the* things 
themfelves, Trin. 7 Hen. 5. Roll. 2. HiL 5 Ed* 
4. Roll. 39. Mich. 13. Hen. 6. Roll. 4. and 
feveral others. 

So is the precedent, Mich. 2 dr* 3 Ph. Sff M. 
Roll. 15. Judgment for the forfeiture of coins, 
and the officer to be charged to the King and 
Queen for a moiety. 

Eajler^ 15 Cha. i. RolL 9. The like judg- 
ments Mich. 2 Geo. i. RolL 55. 

The precedents for Mr. Lade were of writs 
of appraifement ; that the fpecific coins re- 
main forfeited, and that the officer be charged 
with one moiety, or the value, or with a moiety 
of the price or value, to the crown. 

F 2 But 
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But there feems to be a difference between 
a proceeding upon the afts of Rich 2. and Hen. 
4. where the coins arc forfeited to the crown j 
and upon the a£t of tonnage and poundage, 
12 Cba. 2. c. 4./. 3* which fays, the goods 
Ihall be forfeited to the King, one moiety of 
the rate thereof to the King, the other to him 
who fliall feize and fue for the fame : Here a 
moiety of the rate feems to import a moiety 
of the- value, and. on this aft a writ of ap- 
praifement feems to me to be proper ; but this 
claufe only relates to wines, goods, or other 
merchandize, and not to coins. 

And befides, this can only be a queftion 
between the crown and officer, and Mr. Lade 
has no pretence to make the objedion# 

The precedents produced for Mr. Lade do 
not impeach thofe produced for the crown, 
but all of them are reconcileable according to 
the refolution in Rujfellh cafe, that the King, 
upon feizures where he is intitled to the goods 
feized, may take them in fpecie if he pleafes, 
or have them appraifed and fold, and take the 
value inftead of themfelves j and therefore I 
agree to that refolution. 

The lafl queftion is, fuppofing the judgment 
regular. Whether Mr. Lade ought not, by 
the difcretion of the court, to be let in to claim 
and try the merits, and not be concluded by 
the judgment? 

Lord 
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Lord Hahj in a treatife of ports and port 
duties, and of the cuftoms, (not printed), lays 
it down as clear law, that the King may inform 
upon a devenerunt in what court he pleafes ; 
but there cannot be an information upon a 
feizure to condemn goods by proclamation, 
but only in the court of exchequer ; and the 
reafon is, becaufe upon all fuch feizures every 
perfon concerned may have and know a certain 
place to refort unto for his remedy in this kind, 

I obferve, that Mr. Lade has not ventured 
to fwear that he did not know it to be neceffary 
to enter a claim in this court, and yet, by the 
feizure, he had notice to do fome a£t to pre- 
ferve his property ; and it is generally knov/n 
to traders and mailers of vefTels, that they are 
to refort to this court for redrefs upon fuch 
occafions, and there was a proclamation in open 
court for any one to come in and claim ; but 
fuppofmg him to be ignorant that a claim was 
neceffary, his ignorance will by no means ex- 
cufe his omiffion to make it, becaufe it was 
grofs negligence not to inform himfelf that it 
was neceffary, fince fuch information might 
cafily have been had. 

In Richard and Boyle^ 27 Nov. 1695, ^ 
claimer was admitted to enter his claim after 
a recovery ; and I prefume, that it was a regu- 
lar recovery, becaufe the court put terms on 
the claimer; to plead to ilFue forthwith, to 
take fliort notice of trial, to bring no writ of 
error, and in cafe of a verdict for the King, 
the judgment to fland as a fecurity ; otherwifo 
the recovery was not to be vacated. 

This 
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This cafe, at firft view, feems to be a ftrong 
authority for Mr, Lade ; but here, as the officer 
has paid the money into the exchequer, he can-" 
not get it back if Mr. Lade (hould prevail 
againft him : Indeed, if he had been irregular 
in his proceedings, he would have paid at his 
peril ; but as he is regular, and has done his 
duty, I do not think it reafonable to expofe him 
to the danger of having this money recovered 
from him by Mr. Lade ; for if he fhould pre- 
yail, in that cafe the officer mufl: unavoidably 
bear the lofs, and be remedilefs. * 

The whole court held the judgment to be re- 
gular, and that it ought not to be fet afide, but 
to ftand, as this cafe is particularly circuni. 
danced* . 



Robert Fofler, who, &c. againjl Jofeph Cock- 
burn, claiming the property of a fhip, and a 
parcel of Spanifh wines and raifins feized by 
the plaintifi'. 

^uTof^^l* 1\/T ^' Attorney General moved, on the be- 
rifhabie ^" i.^X half of his majefty and the plaintiff, the 
Roods, the laft term, that the goods in queftion might be 
difcretion. publicly fold by the commiffioners of the cuf- 
ary power toms, for the moft money that could be got for 
r^b, vlith- them ; and that the money arifing by the fale 
out the might be depofited in the hands of the ware- 
the claim- houfc-keepcr, at *the cuftom-houfe in the port 
erj but of London^ fubjed to the further order of the 

cannot 

order the COUrt. 

goods to be 

fold after JJ^ 

judgment, 

pending a 

writ of 

error. 
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He ftated the cafe to the following effecl: 
That thcfe goods were feized in Jt^Iy 1744, 
and depofited in a warehoufe at Rochcjier'^ 
that the wines had received confiderable da- 
mage, both in quantity and quality ; that the 
raifins were greatly decayed and perifhed, and, 
unlefs fold,' they would in a few months time 
become of little or no value ; that the plaintiflF 
bad laid out for the^ warehoufe, cooperage of 
the wines, and other expences about the goods, 
above two hundred pounds ; and if the goods 
remained in the warehoufe till Trinity term 
next, he muft neceffarily be at the further 
expence of thirty pounds and upwards ; that he 
had obtained judgment upon demurrer to the 
defendant's plea, but that the defendant had 
brought a writ of error. 

And upon reading the plaintiff's and two 
Other affidavits, and hearing Mr. Solicitor Ge- 
neral on the fame fide, and Mr. Starkit for the 
defendant, the court made an order on tfie de- 
fendant, to (hew caiife according to the motion ; 
and on the 24 th of February Mr. Starkie (hewed 
catife, and made feveral objedions ; and Mi-. 
Attorney was heard in reply : And the court 
took time to confider of what had been offered 
on both fides till the 9th of May in this term, 
when I delivered the opinion of the court. 

The queflion is. Whether the court can 
order peri(hable goods to be fold, at the inftance 
of the Attorney- General and the plaintiiF, with- 
out the confent of the claimer ? 

And 
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And as to the objeftion, that there was no 
inftance of fuch an order without confent ; 
but that in Martin and Le Ferqiie^ 17 July 
1742, the motion for the fale of the brandy 
fcized, and to have the money brought into 
court, fubjecl to further order, was denied ; 
it was obfervcd, that there was no affidavit in 
that cafe. Savage and Steward^ 25 June 1742, 
was cited to the contrary ; that pickled falmon 
was ordered to be fold, being pcriftiable, upon 
an affidavit. But as it does not appear by the 
• minutes upon what ground the court pro/:eeded 
in thefe cafes, they can have but little weight 
on either fide. 

But I will fliew, from the reafon of feveral 
authorities which have not bten mentioned, 
that a difcretionary power is neceffarily inherent 
in the court in all cafes of this nature, for the 
benefit of the parties interefted in the event of 
them. Eyjion and Studd^ Plowd, Com. 465, 
466. 2 inji. 168. Wreck by Wejim. i. c. 4. is 
to be kept by the view of the fherifF, coroner, 
£ffr. for a year and a day, and if they do other- 
wife, they are to be awarded to prifon ; yet if 
there are perifhable goods, the IherifF may, 
according ro the fenfe of the aft, fell within 
the year, even contrary to the e^prefs letter 
of it. 

The King may, by 27 Ed. Z^Jiat. 2. c. 13. 
feize goods taken by pirates, where the pro- 
perty is unknown, and detain them until proof 
of property is made ; and if they are perifhable 
goods the King may fell them, and, upon proof, 
rcflorethe value. 1% Co. yo^. 

Baker 
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Baker and Baker ^ i Ventr. 313. Where 
there is a difpute in the ecclefiaftical court about 
adminiftration, the ecclefiaftical court may, 
on the principle of necellity, provide for the 
difpofition of perifliable goods pendente lite. 

And we were clearly of opinion, that we 
fhould have had power to order a fale of pe- 
rifhable goods, without the confent of the 
daimer, if no writ of error had been broilght. 

But we thought our power to order a fale 
was fufpended, and transferred to Lord Chan* 
cellor, pending the writ of error. 

And becaufe our power was fufpended, and 
it did not fufRciently appear that the goods in 
queftion were perifhable, wc difcharged the 
order to fhew caufe, and refufed to make it 
abfolute for fale of them. 



Hilary 
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v/apentakes, rapes, wards, or other divlfions^ 
or any two or more of them, are authorized 
and required to caufe the feveral proportions 
charged oa the refpedive hundreds, lathes, 
wapentakes, rapes, wards, or other divifions, 
as aforefaid, for or towards the aid hereby 
granted, to be equally taxed and affefied within 
every fuch hundred, lathe, wapentake, *rape, 
ward, or other divifion, and within every 
parifh and place therein, according to the bell 
of their judgments and difcretions. 

That by thefe claufes, the commiflioners had 
a difcrctionary power, unreftrained by the pro- 
portions afleffed under the land-tax acb, 4 W. 
Eff M. for the words — " or other divifions" — 
mean other large divifions of the fame kind as 
are before enumerated, and exclude parifhes ; 
as may be plainly collefted from the fubfequent 
words — •' and within every parifh and place 
therein/' 

That the words of reference to the propor- 
tions in 1693, only governed as to the fums 
charged on divifions, and not on pariflies ; 
there being no parochial divifion within the 
intent of the aft, for the reafon before offered. 

That the commiflioners at their general 
meeting had aded with great juftice and equa- 
lity, by eafing thofe who were over-burthened, 
and laying it upon thofe who were under-rated ; 
and that the commiflioners had exercifed no 
other power than had been formerly exercifed. 

Tq 
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To (hew which, feveral duplicates were read, 
from the year 1693 to 1707, whereby feveral 
variations appeared to be made in the grofs 
fums charged upon the inhabitants of St. James 
and St. Anne. 

That by the words " according to the bed 
" of their judgments and difcretions'* the ad 
intended fome difcretionary power to the com- 
miflioners ; but without this power they would 
have none at all, but be mere cyphers. 

The counfel for the parlfhes which had been 
eafed alfo infifted, that the court had no jurif- 
diftion in this cafe; for by a claufe info. 43. 
all queftions and differences which fliall arile 
touching any of the faid rates, duties, and 
affefTments, (hall be heard and finally determined 
by the faid commifEoners, in fuch manner as 
by this a<9: is direded, upon complaint thereof 
made to them by any perfon or perfons thereby 
grieved, without further trouble or fuit in law 
in his majefty's court of King's Bench, or any 

other court whatfoever. 

• 

Mr. Attorney, Mr. Solicitor General, and 
others, e contra argued, that for the better un- 
derftanding of the queftions before the court, it- 
would be neceflfary to recur to the original com- 
mencement of this fort of land-tax in 1093, 
and to trace it from thence throuoh its feveral 
alterations, and the occafion of th-in ; v;l;Lre- 
by it would appear, that the 4 \\'. b' ?^L (.U.l not 
direct any particular fum to be raided upsii p.ny 
county, &c. but only four fliiili:ic;s in the 
pound J but that by the 9 £1/ 10 W. 3. a;i.l tho 

fubfcqucnt 
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fubfequent land-tax afts, particular fums were 
charged on each county, 'iffc. that from the 4- 
W. £ff M. the commiffioners had a difcretionary 
power to fettle proportions till the \o & 11 W. 
3. when the proportions charged under 4 W. 
iff M. having been departed from in feveral 
counties, ^c. the claufe of reference to the 
proportions under 4 W. & M. was firft intro-* 
duced, and the deficiencies direfted to be made 
good according to thofe proportions : That the 
fame claufe of reference having been in all 
fubfequent land-tax ads, the commiffioners are 
to govern themfelves by that rule ; and if it 
occafions any hardfliip or inequality, the legifla- 
ture only can reftify it. That by the duplicates 
returned into the King's remembrancer's office 
under the aft of 4 JV. & M. and which are war- 
ranted by the exprefs letter of that adl, and by 
the fubfequent duplicates, pariffies and even 
- parts of pariffies had been confidered as divi- 
fions within the intent of the land-tax afts, and 
that the words •' or other divifions, and within 
every parifh and place therein,'* do not exclude 
parochial divifions, but only relate to divifions 
confiding of feveral pariffies ; and that a tiif- 
ferent conftruftion would occafion the utmofl 
confulion. That the commiffioners undoubt- 
edly hau a difcretionary power to relieve par- 
ticular perfons over-rated ; but were reftrained 
from altering the proportions, either in paro- 
chial or other divifions. 

They then read the claufe in the 4W. ^ M. 
fo. 151, 15:2. 'ihe commiffioners by all lawful 
ways and me^ns fjiall have power to examine 
into the ef!ate of fuch perfons, and the value 
of fuch premilles chargeable by this aft, and to 

fet 
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fet fuch rate and rates upon the fame as fliall be 
according to the intent of this aO:. Aflfeffors to 
give a copy of their affeffment to commiffioners, 
and the commifRoners to caufe the fame to be 
fairly written, and to fign and feal duplicates, 
&c. And moreover, the commiffioners fhall 
caufe a true extraO: or copy of the whole furas 
affeffed and charged within every hundred, 
lathe, wapentake, parifli, ward or place, rated 
or affeffed purfuant to this aft, and of the whole 
fums rated or affeffed upon perfonal eftates, 
offices or employments ; to be certified and 
tranfmitted into the exchequer, under the 
hands of two or more of the commiffioners, 
but without naming the perfons in fuch their 
certificates. 

^ And the fame difcretionary power of charging 
proportions is continued in the fubfequent a6ls, 
and particularly in th& 9^10 W. 3./0. ^v-p. 
(which laft afl: only granted a three ihillings 
aid) without reference to the proportions in 
1693, till the a£l of the 10 Sff 1 1 W. 3. which 
firfl introduced it. 

By the \o Iff m W. '7^,fo. 154. (which was 
read, and only granted an aid of, three Ihillings 
in the pound) It is provided, that the commif- 
fioners (hall have pov/er to afcertain and fet 
down in writing the feveral proportions which 
ought to be charged on every hundred, lathe, 
wapentake, rape, ward, or other divifion re- 
fpeclively, for and towards raifing anii making 
up of the whole fum by this afl: char;?;ed upon 
the whole county, city, or other pl;ice, for 
which they are hereby named commiffioners ; 

havin;r 
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having regard, in proportioning the fame, to 
fet down and afcertain three-fourth parts of the 
entire fums which were affeffed on the fame 
hundreds or divifions refpeftively by virtue of 

Fo. 2o6. of the fame aft, reciting that dif- 
ferent proportions had been charged, enafts. 
That where fuch different proportions have 
been charged upon any fuch hundred or divi- 
fion, by fuch feveral general meetings as afore- 
faid, and in fuch cafes only, the fame (hall be 
reftified, by charging in every fuch hundred 
and divifion three-fourth parts of the fum which 
was charged thereupon to the aid granted 4 
W. Sff M. And the commiflioners for every 
fuch county and riding, and for the refpeftive 
hundreds and divifions therein, fhall take care 
that the faid proportions be regulated, charged, 
levied and raifed accordingly ; and if any de- 
ficiency fliall remain nevertbelefs, in raifing 
the entire fum charged by the faid aft upon the 
whole county or riding where fuch hundred or 
divifion doth lie, fuch deficiency (hall be made 
good in fuch hundreds or divifions of the fame 
county or riding as are not fully charged with 
the like proportion .of three-fourth parts of the 
faid former aid; fo as the full fum charged by 
the faid aft upon the whole county or counties, 
riding or ridings before mentioned, Ihall be 
fully paid and anfwered to hi« majefl:y's ufe, ac- 
cording to the true meaning of the faid aft, 
although the rate thereby upon any lands, tene- 
ments, or other thingg, do or may exceed 
three (hillings in the pound j any thing to the 
contrary notwithftanding. 

The 
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The King's counfcl read the claufe in the 
18th of his prefent majelty, jT^?. 60. whereby 
that part of the parifh of St. Andrew Holborn^ 
which was formerly fubdivided into two divi- 
lions, the one above, and the other below the 
bars, is made one divifion. 

And the claufe info. 60. whereby the parifli 
of St. George Hanover Square is direfted to be 
charged with a diftinft quota^ feparate from 
that of 5/. Martin in the Fields. 



They alfo read the claufe, fo. 59. relating to 
the officers at Stoke Danirel near Plymouth, which 
ihews the proportion in 1693 to be the govern- 
ing rule in that inftance. 

The claufe for relieving proteftants againft 
the double tax fo. 71. recites that the fums 
aflefled by virtue of 4 fT. cff M. do not only 
govern the proportions fet upon every county, 
city, riding, town or other place, hereby charg- 
ed with a certain fum in this act exprefled, but 
arc alfo to regulate the proportions thereof in 
every hundred or divifion refpeftivcly. 

They alfo read the duplicates returned pur- 
fuant to the aft o[ j^ W. & M. and fcveral 
fubfequent duplic^ates, whereby thefe parifhes 
appear to be confidered as fo many diftinft 
divifibns ; from whence they inferred, that the 
proportions charged thereon could not be 
altered. 

G And 
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And as to the variations of the grofs funis 
charged upon the inhabitants of St. James and 
St. /innej they accounted for them, by what 
had been taken off upon appeals, and from 
papifts at different times ; but they inlifled 
that thefe variations (if they had not been ac- 
counted for) would not have altered tl^e law. 



As to the point of jurifdiftion ; they infifted 
that the court, from the nature and conflitu- 
tion of it, had a general fuperintendency over 
all commiffioners and officers concerned in 
raifing or collefting the revenue, and were to 
enforce a due execution of the revenue laws, 
and were only reftrained by the claufe which 
had been read, from interpofing in fuch matters 
wherein the commiffioners had the final jurif- 
didion ; but not where they exceeded their ju- 
rifdi£kion, or negleded tfeeir duty. 

That in the 4 FT. ?5f M.fo. 168. there is this 
claufe — All queftions and differences that (hall 
arife touching any of the faid rates, taxes, 
affeffments, or levies, fhall be heard and finally 
determined by the commiffioners, in fuch man- 
ner as by this afl: is direded, upon complaint 
to them thereof made by any perfon or perfons 
thereby grieved, without further trouble or 
fuit in the law. But notwithftanding this 
claufe, the court has interpofed in a cafe of 
this nature : And I cited the cafe of the town 
and county of Southampton^ aoth November^ 
4 fT. Sff M. where at a general meeting of fixty 
of the commiffioners, a certain fum was charged 

on 
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on the town and county of Southampton ; after- 
wards, in the evening, feven or eight of the 
commii&oners met again, and took off eighty 
pounds, part of the fum, from the town and 
county of 'Southampton^ and charged it on feve- 
ral divifions in the county of Southampton at 
large ; and a fuper fct on the county of Souths 
ampton at large was returned .into the court of 
exchequer : The court difqjiarged the divifions 
from the fuper fo fet, and ordered the eighty 
pounds to be put in charge on the town and 
county of Southampton^ and that procefs of the 
court fhould be awarded to levy it. 

The court, for the reafons offered on behalf 
of the crown, on the 21ft of February 1746, 
declared, that the faid commiffioners ought to 
have charged the faid fum of fixty-three thou- 
fand and ninety-two pounds, one (hillii/g and 
five pence, upon the fcveral divifions within 
the faid city and liberties, in proportion to the 
fums which were affeffed upon the fame divi- 
fions refpefkively by the faid adt made in the 
4 FT. &* M. And it appearing that the fol- 
lowing fums ought, according to thofe propor- 
tions, to have been charged upon fuch divifions 
rcfpeftively ; {viz.) St. Margaret and St John 
the Evangelijl Wejlminjier^ the fum of 8^31/. 
\6s. 6d. St. Martin in the Fields and St. George 
Hanover Square^ 19,086/. 15^. 11 J. St. James 
11,173/. ^^' ^^- Clement Danes and *S*/. Mary-Ie- 
Strandy 5437/. lys. St. Paul Covent Garden^ 
4840/. I is. St. Anne 5666/. %s. and the offices 
executed in Wejlminjier-Hall^ ^S5S^* ^^^ ^^^ 
that inftead thereof, the faid commiflioners 
C a have 
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have by their duplicates only charged upon the 
faid divifion St Margaret and St. John the 
Evangeliji^ for the faid land-tax for the year 
1745, the fum of 5612/. lis. and upon the 
faid divifion of St., Clement Danes and St. Mary- 
le-Strand 4196/. ^jld. and upon the faid divi- 
fion of St. Paul Covent Garden 3441/. u. gd. 
and upon the faid divifion of St. Anne. 4596/. 
is. ^id. all which together, with the fums 
righj^y charged on the other divifions, amount 
in the whole but to the fum of 56,631/. 3^. 8rf. 
which falls fhort by the fum of 6460/. 17^. gd. 
of what ought to have been charged upon and 
raifed within the faid fourlaft mentioned divi- 
fions. It was therefore ordered that the com- 
miflioners within the faid divifions of St. Mar^ 
garet and St. John^ St. Clement Danes and St. 
Mary le Strand^ St. Paul Covent Garden and 
St. Anne^ refpeftively, fhould forthwith charge, 
aflefs and raife, or caufe to be charged, affefled 
and raifed, upon the faid fcveral and refpedivc 
divifions for the faid land-tax for the year 1745, 
the fums following ; ('y/z.) For the faid divi- 
fion of St. Margaret and St. Johri^ the faid 
fum of 8,^31/. \6s. 6d. and for the faid divi- 
fion of St. Clement Danes and St. Mary le 
Strand^ the faid fum of 5437/. 17^. and for 
the faid divifion of St. Paul Covent Garden the 
faid fum of 4840/. 12s. and for the faid divi- 
fion of St. Anne^ the faid fum of 5666/. 8/. ac- 
cording to the diredions of the faid land-tax 
aft for the year 1745. And that the faid com- 
miflioners of the four laft mentioned divifions 
fhould alfo forthwith deliver, or caufe to be 
delivered, duplicates to the faid receiver-gene- 
ral, and tranlmit, or caufe to be tranfmitted, 

the 
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the like duplicates into the King's remembran- 
cer's office, according to the direftions of the 
feidaa. 

The like orders, mutatis mutandisj were 
made at the fame times with refpcd to the land- 
tax for the year 1 746. 

. See the orders of the 27th of February 1766, 
and the 13th of May 1767, touching arrears of 
land-tax within the north divilion of Shebbear 
hundred^ in Devonjhire. 
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The King againjl Young Willes, Efquire, out- 
lawed at the fuit of Ann Palmer, Spinfter, 
and alfo at the fuit of 7 homas Sergifon ; 
on two feveral tranfcripts of outlawries, 

MR. Starkie^ of counfel^ for the faid Jnn^ow out. 
Palmer^ on Saturday the 12th of JV(7-^^['^e 
'uember in this terra, ftated the cafe between the preferred 
contending parties, as follows — That the defen- ^^ Jg^Jj^^ 
dant was outlawed in his maiefty's court ofandinqui. 

♦ ^ «^^^^« <>tions are 

common „po^, he 

fame or 
different 
days. 
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common pleas, on Monday next after the feafi: 
of S/. Luke^ in the twenty-fir ft year of his prc- 
fent majcfty's reign, at the fuit of the faid Ann 
^Palmer 'y and on the 28th day of November 
laft, a writ of fpecial capias utlagatum had been 
awarded on the faid outlawry, out of the faid 
court of common pleas, directed to the (heriflF 
of the county of SuJ/ex, and returnable in the 
faid court on the firft return of Hilary term 
laft, requiring the laid fherifF diligently to in- 
quire what goods and chattels, lands and tene- 
ments, the faid defendant had in his bailiwick 
on the faid Monday after the feaft of St. Lukcj 
and to feize the fame into his majefty's hands. 
And that by an inquifition taken by virtue of 
the faid writ, the i ith of January laft, (amongft 
other things) diverfe goods and chattels of the 
faid defendant, appraifed at 128/. 6j, 5^. were 
feized into his majefty's hands. That fubfe- 
quent to the faid outlawry, at the fuit of the faid 
Ann P aimer y (to wit) on Monday next after the 
feaft of All Saints y in the 21ft year of his ma- 
jefty's reign, the faid defepdant was likewife 
outlawed at the fuit of the faid Thomas Sergifon^ 
in the court of King's Bench j and a writ of 
fpecial capias utlagatum iffued out of the faid 
court ag^inft the faid defendant, his eftate and 
effeds, direded to the fame fheriflF, of the fame 
tefte and return with the faid capias utlagatum 
at the fuit of the faid Ann Palmer ; ind the 
faid fheriff, by ah inquifition taken thereon, 
the fame nth of January did again feize the 
fame goods and chattels he had before feized on 
the capias utlagatum at the fuit of the faid 
4nn Palmer^ without faking notice of the faid 

former 
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former feizure. That although the faid inqui- 
fidon takeii at the fuit of the faid Thomas 
Ser^/on^ was on the fame day with that taken 
on the faid yinn Palmer]^ outlawry, yet the 
fame was taken, in point of time, fubfequent 
to the faid Ann Palmerh inquifition ; and the 
Iheriff's officer had been in poffeffion of the 
laid goods and chattels on behalf of the faid 
Ann Palmer^ a fortnight before any poffeffion 
was taken thereof on behalf of the faid Thomas 
Sergifon : And that the inquifition taken on the 
faid Thomas Sergifon & outlawry was totally ir- 
regular and illcgaU Mr. Starkie further ftatcd, 
that the faid Thomas Sergifon having procured 
from the fheriff a return of his faid inquifition 
before the end of Hilary term laft, did get the 
fame tranfcribed into this court on the lad: 
day of the fame term; and on the 7th of 
March y being the feal-day after the faid term, 
did take out a venditioni exponas for felling the 
laid goods, returnable the firft day of the fol- 
lowing term, being the a7th of /Ipril laft ; by 
▼irtue whereof the Iheriff had fold the faid goods 
for 128/. ds. $d. and on the 2^th of Odober 
laft, the faid Thomas Sergifon obtained an order 
of this court for the fheriff 's paying to him the 
faid 128/. 6s. $d. And, on the contrary, the 
faid Ann Palmer not being able to procure from 
the fheriff a return of her inquifition till after 
the end of Hilary term laft, the fame could not 
be tranfcribed into this court till the firft day 
of the following term : on which day the faid 
Thomas Sergifon*^ writ of venditioni exponas 
was returnable in this court. That the faid 
Ann Palmer^ foon after her faicf outlawry was 
tranfcribed into this court, having given a pro- 
per 
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per rule for that purpofe, did on the 2ifl;of 
May laft, caufe a writ of 'ucnditwii exponas 
to be awarded on her faid inquifition, for felling 
the faid goods and chattels, returnable in this 
court on . the i oth of yune laft ; but had not 
been able to procure from the fherifFany return 
thereon, although the faid flicriff had fo long 
ago as the 9th of ^uly laft, been ferved with a 
rule of this court for that purpofe : Slnd on 
the 26th of October laft, the faid Ann Palmer 
had obtained an order of this court for the 
faid fheriff to (hew caufe why an attachment 
fhould not iffue againft him, for his contempt 
in not returning the fame : That by reafon 
of the faid Ann Palmcr^% not being able to ob- 
tain a return of the inquifition taken on her 
writ of capias utlagatum before the end of Hilary 
, ferm laft, the faid goods had been fold on the 
'venditioni exponas taken out, by. the faid Thomas 
Sergifon, before her outlawry could be tran- 
fcribed into this court ; and by the fheriff's 
not returning the venditioni exponas awarded on 
the faid Ann Palmerh outlawry, the faid Thomas 
Sergifon had by furprize obtained the faid order 
of the 28th of OSlober laft, for payment to him 
of the faid fum of 128/. 6s. ^d. arifmg by falc 
of the faid goods and chattels, although feized 
on the faid Ann Palmer's outlawry, prior to any 
feizure thereof on behalf of the faid Thomas 
Sergifon. And thefe fafts being verified by the 
procefs and affidavits, Mr. Starkie moved that 
the faid writ of venditioni exponas, awarded the 
7th of May laft on behalf of the faid Jhomas 
Sergifon, might be fet afide, and the faid order 
of the 28th of October laft difcharged, and the 
faid fum of 128/. 6i. ^d. remaining in the fhe- 

rifF's 



Michaelmas term, 22 Geo. 2. ty^s. 89 

riff's hands, paid to the faid Jnn Palmer* 
And upon hearing Sir Thomas Bootle^ Mu 
Hatfell and Mr. Miller^ of counfel for the faid 
Thomas Sergifon^ praying a day to (hew caufe, 
the court ordered that the faid Thomas Sergifon 
(houid (hew caufe why his faid writ of venditioni 
exponas (hould not be fet afide ; and that in the 
mean time, and till Further orJer, the faid fum 
of 128/. "6j. '5^/. fliould remain in the hands of 
the (heriff: 1 hat the faid Ann Palmer fhould 
forthwith file her affidavits ; and all affidavits 
to be made ufe of by the faid Thomas Scrgifon 
fhould be filed two days before the day of' 
Ihcwing caufe. 

On the 23d of November 1 748, Sir Tho?nas 
Bootle and the other counfel for Thomas Sergi^ 
fon^ (hewed caufe againft this order ; and in- 
lifted, that the delivery of the capias utlagatum 
to the dierift' was not material, for it did not 
bind the crown ; that at common law goods 
were affisQed from the time of the award; 
1 Roll. Abr. 893. pi 3. that a capias utlagatum 
is the King's fuit, and for the fubjecT: but in the 
fecond degree ; Sir Thomas Shirley\ cafe. Hob. 
Ji^. that the (heriff had no power to difpofe 
of thefe goods, but by the venditioni exponas ; * 
String fellow's cafe, Dyer 67. Dr. Drury's cafe, 
8 Rep. 142. and the King and Capely 2 Show. 
481. • 

In delivering the opinion of the court, I 
firft obferved, that the cafes cited by the coun- 
fel for Mr. Sergifon, only (hewed what prefe- 
rence the King (hall have for his debt ; and 
that, upon an extent, goods, though in cujio- 
dia legisy may be taken for him before they are 

delivered 
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delivered upon a liberate. And I mentioned 
the fettled differences taken by Lord Chief-r 
Baron Ward in this court, in Eajier term, 1 1 
W. 3. 1699, as to the preference upon outlaw- 
ries, from a very authentic manufcript. 

Firft, Where there are two outlawries at 
different times, the firft ihquifition (hall pre- 
vail; this was Bradnell's cafe, Michaelmas 
36 Car. 2. 

Secondly, Where there are two outlawries 
»on one day, the firft inquifition (hall be pre- 
ferred ; this was Pain and Dews's cafe, Eq/ier 
21 Car. 2. 

Thirdly, Where there are two inquifitions on 
one day, the firft outlawry fhall be preferred. 

But, Fourthly, Where there are two outlaw- 
ries on one day, and both inquifitions on one 
day, there the firft leafe fhall be preferred. 

And the order to (hew caufe was made abfo- 
lute. 



Hilary 
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22 Geo. 2. 1748. 

Attorney-General againft Thomas Munn. 

THIS was an information by William ^^^^^^^'^ 
Williams y a cuftom-houfe officer, on awdUsthV 
feizurc of feveral parcels of tobacco (talks as^^.^^^^j," 
forfeited, by being imported -contrary to the coav,*hy^ 
aft 12 Geo. I. c. 28./ 13. The defendant ^^e aa s 
claimed property, and gave fecurity in the pe- whcre^there 
nalty of thirty pounds, to anfwer cofts purfuant 's judg- 
to the aa 8 Ann. c. 7./. 76. and, by plea, ;;;;', ^ing. 
denied the fuppofed aft of forfeiture. And 
iffue being joined, there was a verdiQ; for the 
King. 

The Attorney-General moved, that the de- 
puty-remembrancer might tax the bill of cofts 
delivered to the defendant's clerk in court, and 
that after taxation the recognizance might be 
put in fuit againft the defendant's fecurity ; and 
cited feveral precedents from the year 1729, 
and infifted that the recognizance extended to 
cofts occafioned by any claim. 

Mr. Perrottj for the defendant and his fecu- 
rity, anfwered, that the aft of the 8th of ^ueen 
Anne was not to prevent the charges the crown 

was 
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was put to, but only the charges the. officers 
were put to by groundlefs claims ; and added, 
that when the party puts in his claim it is not 
known who will profccute. 

Mr. Attorney-General replied, that if there 
had \i.vi\ a verdift tor the defendant, he would 
noc oiily have had a right to bring an aftion for 
the recovery of me goods or the value, but 
that he would have haa his cofts by the aO: 
6 Geo, I. c.i\.j\ 4J. anJ thtretore as the ver- 
dict was againft him, he ou^hc to pay cofts. 

I an.-l brother Clive only in court, ordered 
the deputy to tax ihe Attonuey^General his cofts 
occaiiMied by the claim ; and that the recog- 
nizance Ihould be put in fuit againft the fecu- 
rity, as prayed. 
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22 Geo. 2. 1749* 

Kemp and Grubb, who, &c. againft Laflcey, 
Wye and others, claiming the property of 
feveral fuftians and other goods, feized by 
Kemp and Grubb. 



The aft 14 AN order having been made at the fittings 
^""""'i^, *"* /jL after bft term, upon Mr. Starkie's mo- 
jndgment tiou, that the Attorney-General (hould fhew 



as in cafe caufc' why the like iudgment fliould not be gi* 

ol a non- • t . • r f ° . re r •-. 

fuit, does ven m this mrormation, as m cale or a nonluit 
rot extend [j^ au adiou ; and v^rhy the defendants fhould 

to an mfor- / ^ • 

mat ion for HOt 

the King and party. 
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not have a writ of delivery for delay of profccu- 
tion, the former part of the order being 
grounded upon the aft of the i4th of his pre- 
fent majefty, c. 17. and the latter part on the 
a£t of the 14 Car. 2. c. ii*f* 30. Caufe was 
accordingly fhewn. And on debate by counfel 
on both fides, I and brother Clarke only in 
court, difcharged the order : For the inconve- 
nience recited in 14th Geo. 2. is between party , 
and party, and the iffue is to be joined in 
any afl:ion or fuit : And we thought an infor- 
mation for the King and party diltinguifhable 
from an adion ; for in fuch an information the 
fubfequent proceedings are in the name of the 
Attorney-General, but, in an aftion, in the 
name of the plaintiffs, and it is confidered as 
their aftion; and the diftinSion is taken in 
Baker apd Duncalfe^ 3 Lev. 398. and in Kirk* 
ham and Wheeley^ i Salk. 30. and Comb. 319. 
And this cafe is the ftronger, becaufe it is an 
information of feizure in rem^ for a branch of 
the revenue of the crown. And as to the writ 
of delivery ; the delay was accounted for by 
affidavits, that two of the witnefTes for Kemp 
and Grubb lived three hundred miles from 
London, were old and infirm, and could not 
come to London in the winter terms. 



Hilary 



HILARY TERM, 
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. Where a 
fdre facias 
is fued out, 
and a fcire 
feci return. 
ed, an ex- 
tent may 
ilTue after 
the expira- 
tion of a 
rule to ap- 
pear and 
plead, 
without 
entering 
any judg< 
ment' 



The King again/l James Donithorne, Efquire# 

MR. Starkie having moved to fet afide an 
extent as irregularly iffued, there being 
no judgment entered upon t\it fcire facias^ the 

■ court referred the regularity of iffuing the ex- 
tent to the deputy-remembrancer ; who by his 
report, dated the 10th of February 17499 cer- 
tified, that he conceived that the practice of 
the court, in proceedings upon writs of y2:/r^ 

facias whereon returns of fcire feci have been 
made, is as follows ; {viz.) on 2^ fcire feci re- 
turned, to give a rule on the faid writ of four 
days at leaft, for the defendant to appear and 
plead thereto, or an extent to iflue ; and in 
cafe the defendant appears, then to give ano- 
ther rule on the faid writ, of four days at leaft, 
for the defendant to plead, or an extent to 
iiTue ; and in cafe the defendant doth not ap- 
pear on the firft rule, or appearing doth riot 
plead on the fecond rule, procefs of extent 
hath iffued, without any judgment previous 
thereto : But he found, that judgments had 
been fometimes entered up for the King, on 

the 
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the def enflats default in not appearing, or in 
not pleading after appearance, on rules given 
on fuch writs for entering up the faid judg- 
ments. 

The court, on the lafl: day of this term, 
agreed the praftice to be as reported ; confirm- 
ed the report ; and ordered that Mr. Starkie 
take nothing by his motion. 



EASTER TERM, 

23 Geo. 2. 1750. 



The King againji the eftate of Edward Curtis, 

% deceafed. vjhtrtz 

petfon is 

ACommiffion iffued out of this court, di- 1;"^;!;'',^,^!: 
refted to commiflioners therein named, «"<* to the 
to find debts to the King. By an inquifition dj^fh^^nd 
taken upon it, the 23d of February 1748, it is that debt is 
found that Edward Curtis died on the loth oi^^ll^^^!" 
December 1748, and that he in his life-time and Hon, a di- 
at the time of his death, was indebted to his ^J|J^'j^^"J|^ 
majefty in the fum of 1 15 V- i^- Ad* for money may iffue 
arifen due to his majefty for the land-tax, and ^^^'^^"^ ^^'* 
duties on houfes, windows and lights, within thou.<^h he 
the ' counties of Brecon^ Radnor and Montgo- "^^l^^^^^^ 
mery^ for the year 1747, by the faid £^zc'<^r(i the king by 

Curtis f^^^r^ -'^ 

his death. 
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Curtis received to his majrfty's life, from 
Richard Lczi'is Efquire, receiver-general of the 
faid land-tax and duties ; and in the further 
fuiii of 49-;/. for nionc^ iirifen due 10 his 
majefty for the land-tax, a.iJ dudes on houfcs, 
windows and li^^hts, wiiiiin the faia counties, 
for the year 1748, by hiin the faid Edward 
Curtis received to his majefty's ufe from the 
faid receiver-general. 

On the 25th of February laft, two writs of 
diem claufit exircmum iffutd out of this court, 
dircded to the flieriffs of the cities of London 
and Bri/iol^ which feverally recite the commif- 
fion and inquifition, and command the fheriffs 
to enquire by the oaths of good and lawful 
men of their rcfpeftive bailiwicks, what good§ 
and chattels, and of what forts and values, and 
what debts, credits, fpecialties and fums of 
money, the faid Edward Curtis ^ or any other 
perfon or peFfons to his ufe, or in truft for him, 
had in their refpeSive bailiwicks X)n the faid 
I oth day of December 1 748, bein|f the day of 
his death ; and to whofe hands they came after 
^ his death, and in whofe hands they then were ; 
* and what lands and tenements, and of what 
yearly value, tjie faid Edward Curtis^ or any 
other perfon or perfons for his ufe, or in truft 
for him, had in their refpeftive bailiwicks on 
the day of his death ; and who had received 
the rents, iilues and profits of them from the 
time of his death ; and who then received 
thiin : AvA the IherifFs are commanded to 
feize the goods and chattels, lands and tenc- 
ments, debts, credits, fpecialties and fums of 
money into ;:vj King's hands, according to the 
ftatute rnaoe for recovering the King's debts 
of this nature. 
There 
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.There is the ufual claufc to empower the (he- 
riffs to fummon and examine witneffes, and a 
provifo not to> fell till further order ; and there 
is this fubfcriptioii to each diem clau/it extremum 
— By the laid commiffion and inqu^Tition, and 
by an order of the court of exchequer and 
by the barons. 

Several inquifitions have been taken by the 
fheriffs upon thefe writs of diem claufii extremum^ 
and feveral goods, lands, tenements and debts, 
have been feized into his majefty's hands. 

. A motion was made to fet afide thefe writs 
of diem claujit extremum ; and, on an order to 
Ihew caufe, feveral objedions were debated at 
the bar. 

I delivered my own, and the opinions of 
brothers Clive and Legge^ (brother Clarke being 
dead,) upon the objections, and the anfwers 
which had been given to them. 

But I would firft remove out of the way 
feveral- matters that are of lefs confequence, 
and feem to be given up by the counfel for Mr. ' 
Curtis^ adminiftrator. 

Firft. It was objefted, that Mr. Curtis was 
not indebted to the King, as found by the in- 
quifition taken upon the commiffion. 

Anfwer. • If Mr. Curtis was not debtor to 
the King as found by the inquifition, the ad- 
miniftrator is not conclfided, but may traverfe, 
and plead that Mr. Curtis was not indebted to 
H the 
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the King^ as found by the inquifition. Keilwi^y 
93 J 94* Savile 130. 

Second objedion. That it appears by the 
affidavits, that Mr. Lewis the receiver, by bis 
letter, ftates this debt as due to himfelf from 
Mr. Curtis^ and that Mr. Curtis had given notes 
for part of it. 

Anfwer. Suppofing this had been Mr^ 
Lewises own money, Mr. Lewis might hav^ 
brought an aftion for money received to his^ 
ufe, and Mr. Curtis could not have pleaded a 
note given for the fame fum in fatisfaAion ; 
becaufe a note does not alter the nature of the 
debt, but it remains a fimple-contraft debt, a» 
was held in Cumber and Waine^ Eq/ier 7 Ge(u 
I B. jR. now reported in 1 Strange 426. 

.But it being the King's money which Mr. 
Curtis received, it is extremely clear, that by 
the receipt of the money Mr. Curtis becan^ 
debtor to the king ; and that neither Mr. 
Curtis^ by giving, nor Mr. Lewis, by accept- 
ing of a note to himfelf, can leflen his ma- 
jefty's fecurity or remedy. 

It was further objefted. That no diem clauftt 
extremum can iflue out of this court without a 
debt upon record, becaufe it is an execution. 

And I admit that the debt mud be found upon 
record before a diem claufit extremum can iffuc : 
And fo there was in this cafe ; for by the in- 
quifition taken upon the commiffion there was 
a debt upon record previous to the ifluing of 
the diem claufit extreinwiu 

But 
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But the material objeaion in this cafe is, 
that no diem clatifit extremum ought to iffue 
againft the real or perfonal cftate of any dead 
man, who was not a debtor to the King by 
record^ at the time of his death. 

By the common law the King has a prero- 
gative of preference in payment to all his fub- 
je£ts, and to be firfl: fatisfied ; the rea/on of it 
is given in Sir William Herbert* % cafe, 3 Rep. 
12. b. ^ia thefaurus regis eji pacts vinculum, et 
bellorum nervt. 

This preference which the King had by the 
common law, was the foundation of magna 
charia^ c. i8, which was only declaratory of 
the common law. 

And that this was the King's prerogative by 
the common law, and that procefs iffued out 
of this court to enforce it, appears by Mad(m% 
bi/lory of the etcchequer^ from fo. 662 to 667. 

The words of magna chart a, c. 18. are— 
Si aliquis tenens de nobis laicum feodum moriatury 
et vicecomes vel ballivus nofier ofiendat llteras 
nojlras patentes de fummmitione nojira de debito 
quod defundm nobis debuitj Hceat vicecomiti vel 
ballivo . nofiro attachiare et imbreviare omnia bona 
et 'catalla defundi inventa in laicofeodo^ ad valen^ 
iiam illius debiti^ per vifum legalium htminum : 
Jta tamen quod nichil inde amoveatur donee perfoU 
vatur nobis debitum quod clarumfuerit^ et refi^ 
duum relinquatur executoribus ad faciendum tejia" 
minium, defun^i ; et ft nichil nobis debeatur ab 
H a ipfby 
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ipfo^ omnia cafalla cedani defun6l0y fahis uxori 
ejus et pueris ipjiiis^ rationabilibus partibus fuis» 

And it is obfervable, that all that is required 
by thefe words is, that the party fliould die 
indebted to the King, but not that he (hould 
die indebted by record ; but if he be indebted 
to the King by fimple contraQ: in his life-time, 
and that debt is found upon record after his 
death, it is fufficient ; and then the goods 
which he had at bis death are bound to the 
King's debt, and his ofEcer may ifeize them ; 
but when he owed nothing to the King at his 
death, the goods are to go to his executor or 
adminiftrator, to be adminiftrcd by him, and 
the King's ofEcer cannot meddle with them. 
And in the cafe of the King againft the ejiate of 
Henry Boon^ Eajler 16 Geo. 2. the court fuper- 
feded a diem clauftt extremum^ becaufe the party 
againft whofe ettate it iffued was not indebted 
to the King at the time of his death ; and they 
have fet afide a former extent in this cafe, for 
the very fame reafon. 

But it is faid, that the command of the writs 
of diem clauftt extremum^ that the (heriffs fliould 
feize all the goods, chattels and debts which 
Mr. Curtis had at the time of his death, fliews 
that thefe writs ought to be grounded upon a 
debt due by record ; beeaufe it is not neceflary 
that debts due to the King, which are not of 
record, fliould be fatisficd before debts due to 
other perfons. And to this purpoef was cited 
office of executor ig\ J 192, 193, 194. 2 Roll. 
Abr. J 59. letter H. pi. 8. Lane 65. If a man 
hath a judgment upon a bond againft A. who 

dies. 
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dies, and after another obligee of A afligns 
his bond to the King, the executor of A. may 
afterwards fatisfy the judgment before the debt 
of the Bang, in .as much as the debt now due 
to the King was not of record before the death 
of the teftator, 

fiut there are cafes . to the contrary, which 
ftew the King has a preference in payment of 
debts not of record. 

I lay no ftrefs upon Scroggs againfl: Dame 
Grsjbam, in i And* 129. becaufe it is differently 
reported in Moor 1 93. 

But in Hilary ^2^ ^ 3^ Can 2. Roll 86. 
The King againft Thomas Burnett ; there was 
an information againft him, as adminiftrator 
of William Burnett ^ for \ool. received by 
William Burnett^ to the King's ufe. The de- 
fendant pleads, that William Burnett, in his 
lifc-time, was indebted to the defendant by 
bond in \ 600/. And pleads, plene adminijlra* 
vit ; befides goods to the value of five pounds, 
which he retained towards fatisfaftipn of his 
debt of 1600/. To which plea the Attorney- 
General demurred ; and judgment was given 
for the King, that a debt by fimple-contradt due 
to the King was to 'be preferred before a debt 
by bond to a fubjeft. And this judgment was 
affirmed upon a writ of error in the Exchequer- 
Chamber, and the affirmance of it is entered of 
the fame term. Roll. 91. 

The counfel for the adminiftrator have en- 
forced their objedtion from inconvenience ; for 
bonds or fpecialties, may have been paid by the 

adminiftrator, 
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adminiftrator, or debtors to the eftate of the 
deceafed may have paid their debts to the ad- 
miniftrator ; and it would be very incohveniett 
that the adminiftvation of the aflets by the ad* 
miniftrator, or that the payments made by the 
debtors of the deceafed. to the admimftrator, 
fhould be all fet afide. 

But the counfel for the crown infift, there 
can be no fuch inconvenience in the prefcnt 
cafe ; and have cited the cafe of tbe King and 
White, Hilary 5 Geo. ^. in thia court, to prove, 
that as to all the King's debts not of record an 
executor or adminiftrator may jAezd plene admi* 
ni/travit, but not againft debts on record. 
This cafe is in Comyns^s Rep. 433 to 438. 

But we give no opinion. Whether the King 
is or is not intitled to a preference in the pay- 
ment of hisfimple-contrafl: debts^ before bonds 
or other fpecialties to the fubjed ; becaufe that 
point may come in judgment before us upon tbe 
adminiftrator's pleas to tbefe very writs of 
diem claujit extremurtu 

And as to the inconvenience of overturning 
the adminiftration of aflets. We think this is 
arguing upon fuppofitions which do not occur 
in the prefent cafe ; becaufe nothing has been 
fcized upon thefe writs oi diem clauftt ei^tremumy 
but what was unadminiftred : And all I Ihall fay 
to it at prefcnt is, that any defence that will be. 
a good one to 2. fcire facias y will be aifo a good 
one to a diem clauftt extremum. If the admi- 
niftrator has admixiiftred rightfully, be will be 
in no danger; if wrongfully, it is juft that he 
Ihould be charged with a devq/iavit. 

Objeaion, 
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Objcdtion. That the fherifFs arc by thefc 
writs of diem claujit extremum commanded to 
fcize the lands which Mr. Curtis had at the 
time of his death ; whereas the land of the 
King's debtor is not bound for a debt not of 
record from his deatl^. 

In anfwer to this objeftion, the counfel for 
the crown cited Sir William Saint Lowers cafe, 
Plowd. Com. 321. to (hew, that the lands of the 
fubjefl: are not only liable from the death of the 
debtor, but from the time of contrafting the 
debt ; and there it is h^ld, that if any perfon 
is accountant to the King, or if any money, 
goods, or chattels perfonal, come to the hands 
of any fubjedt by matter of record or matter of 
fad, that the land of fuch fubjed is charged 
for it, and liable to the King's feizure, into 
^hofefoever hands it comes after, be it by de- 
fcent or purchafe. 

Sir Gerard Fleetwood^ cafe, 8 Rep. iy\. a. 
Refolved, that chattels are not bound to the 
King by judgment, but only by the award of 
execution 5 but that the freehold and inheri- 
tance of kind are bound in the cafe of a com- 
mon perfon, from the time of the judgment ; 
and in the cafe of the crown, from the time any 
one becomes the King's debtor. 

But we give no opinion, from what time 
the real eftate of the deceafed is bound for a 
debt to the King not of record ; becaufe this 
may alfo come judicially in queftion, upon 
pleas of the tertenants to thefe writs of diem 
claufit extrctnum. 

The 
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The laft objeftion is, That thefe writs of diem 
claufit extremum appear to be founded on the 
ftaiute of the 33 Hen. 8. c. 39. and yet there 
is nothing in that ftatute to warrant them. 

The fecond and fifth feftions of that ftatute 
are to give the King the faine remedy for debts 
on bond as he hud tor debts on record ; and I 
own that they are not applicable to the prefent 
cafe : But the feventh fedion is applicable to it ; 
which provides, that fuics for the King's debts 
ftiail be in the courts where they grow due. 
Now ahhough the rcCeipt of the King's money 
which caufed the debt was in P^/j, yet the in- 
quifitioTi taken upon the commiffion ifl'ued out 
of this court was fufficient to warrant thefe 
writs of diem claufit extremum for the recovery 
of the debt due from the deceafed, as arifing 
in this court. 

Seftion ,25. is alfo applicable to this cafe, 
which preferves the King's preference before 
common perfons. 

The cafe of the King and Manley^ 12th 
February 1742, is this very cafe, and an autho- 
rity in point. 

Wc therefore are of opinion, that thefe 
writs of diem claufit extremu?n are well warrant- 
ed ; and that the order to fliew caufe why they 
fhould not be fet afide ought to be difcharged. 
And we accordingly difcharged it- 
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24 Geo. 2. 1750. 



Charles Maiden, who, * &c. againjl John Bart- 
lett, 

TH E plaintiff exhibited an information in 
this court, fetting forth that he feized ^o"^^^^^^^ 
the life of his majefly and himfelf, as forfeited, f;ii:g for 
a parcel of tobacco ftalks or ftems, ftript from^'^^^^^JJ^^^j^ 
the leaf; for that they were imported froni is intiticd 
parts beyond the fea into Greai Britain, ^^^'oftTefo^ 
trary to the ftatute in that cafe made and pro-tciturc, the 
vided, whereby they became forfeited. And ^^^^^?^'J*J* 
the prayer of the information is, that they may ed to the ' 
remain forfeited. The ufual proclamation is*^*"s» 
made, for any one to come in and fiiew caufe 
why the goods fhould' not remain forfeited ; 
and a writ of appraifement is iffiied and return- 
ed ; and the fecond proclamation is made. 
John Bartlett comes in and claims property ; 
and pleads, that the tobacco ftalks were not 
imported contrary to the ftatute. The Attor- 
ney-General joins iffue, and there is a verdi£t 
for the King. 

Mr. Starkie and Mr. Perrott moved in arrcft 
of judgment, and took fevcral exceptions, to 

the 
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the information; and Mr. Solicitor-General, 
Sir Thomas Bootle^ and others, were heard in 
anfwer to them : And, after fome time taken to 
confider of the exceptions, I delivered the opi- 
nion of the court for the Jting. 

This information is grounded on the aO: 1 2 
Geo. I. c. 28. yi 13. And be it declared and 
enafted by the authority aforefaid, that all to- 
bacco ftalks or ftems ftript from the leaf ftiall 
be prohibited to be imported ; and on feizure 
and condemnation thereof, the cpmmiflioners 
of his Majefty's cuftoms (hall and may caufe 
the fame to be publickly burnt, and fhall and 
may allow the officer, for his encouragement 
in making the feizute, one penny for every 
pound weight of fuch ftalks or ftems fo feizcd 
and condemned, clear of all charges of con- 
demnation. 

It was objefted by the defendant's ccunfel^ 
that the feizure is alledged in the infortnatioii 
to be to the ufe of the King and the plaintiff t 
Whereas the tobacco ftalks, upon condcmna- 
tion, are to be burnt ; and the officer can have 
no part or benefit from the thing feized ; and 
the penny in the pound he is intitled to i$ col- 
lateral. 

And to enforce this objeftion, they infixed 
on the ftatute of the 9th ot Geo. 2. c. 35* y^ 34. 
And whereas by the prefent practice of the 
court of exchequer, and cifewhere, it is be- 
come neceflary for all officers of the cuftoms 
and excife, and other officers of the revenue, 
upon the trial of any information of feizure, 
to give proof of the exaft method and manner 

of 
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of making the feizure, with an account of the 
form of words ufcd on that occafion, ( notwith- 
ftanding the defendant in fuch cauCe does on 
the claiming of fuch goods acknowledge that a 
feizure of them hath been n>ade,) whereby 
there often happens a failure of juftice, and 
his majefty, and the officer making the feizure 
and profecuting the fame, are frequently de- 
feated of their right, without entering into the 
merits of the caufe : For remedy thereof, bo 
it further enaded by the authority aforefaid, 
that on all trials of feizures whatfoever, in the 
court of exchequer or elfewhere, the feizure, 
together with the method and form of snaking 
i^ (hall be taken to have been made by the 
perfon or .perfons who fhall inform and fue for 
the fame, and to be done in the manner as fet 
forth in the information, without any evidence 
thereof; and ail judges and juftices of the 
peace before whom any fuch feizure ftiall be 
brought to trial or hearing, are hereby requir- 
ed to proceed to the trial of the merits of the 
caufe, without inquiring into the faft, form or 
manner of making the feizure. 

It feems to me, that this a£t has only diC. 
penfed with the proof of the-feizure, and man- 
ner and form of making it, but that a proper 
feizure ought ftill to be alledged ; for the words 
are, that the feizure fhall be taken to have 
beeti done in the manner as fet forth in the 
information, without any evidence thereof; 
and judges are to proceed to the trial of the 
merits, without inquiring into the faft, form 
or manner of making the feizure. 

By 
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By the ftatute i q Sff 14 Cha. 2. c. 11. f. 16. 
Seizures of prohibited or uncuftomed goods 
are confined to the officers of the cuftoms. 

By 12 Geo. m c. 28. yi 28. No information 
is to be filed for the recovery of any penalty by - 
. the laws of the cuftoms, but by the Attorney- 
General or an officer of the cuttoins. 

And the very claufe on which this informa- 
tion is grounded fuppofes a feizure legal ; for 
it fpeaks of a feizure and condemnation ; and 
for the encouragement of the officer making the 
feizure, gives him a penny in the pound. 

• 

But it is faid— ^Admitting the plaintiflF could 
feize thefe tobacco ftalks, yet he could not 
feize them to the ufe ot his majefty and him- 
fclf, becaufe they are co be burnt. And I muft 
confcfs, that in ftrici propriety this does not 
feeui to be altogether right : For though this, 
being a feizurt pro bono publico^ and to prevent 
a public detriment, may be faid to be a feizure 
for the King, as fuprcme head of the kingdom, 
and as having the executive power of the laws 
in him, yet I do not v\ell underitand how it can 
be a feizure to the plaintiff's own ufe ; and 
fhould have thought it better, if it had been 
laid generally that he feized thefe tobacco 
ftalks, or that he feized them to his majefty's 
ufe. 

• But I apprehend this allegation to be only 
furplufage ; and it is a general rule, that fur- 
plufage will not hurt in legal proceedings. 

In 
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In Wroitejley and Adams ^ Plowd. 199. it was 
objeftcd by Anthony Brown, that the writ was 
not good J becaufe the words of it were, that 
the prior and convent demifed to the plaintiff; 
whereas the convent are dead perfons in law, 
and cannot demife any thing, but it is only 
the demife of the prior : But Lord Dyer held 
the contrary ; for fince it is apparent in law 
that the convent cannot demife, it is to be ad- 
judged nothing but furplufage, which fliall not 
abate the writ. 

So here, fince it is apparent that the officer 
could not feize to his own ufe, it is only furplu- 
fage; and will not vitiate this information. S^zi;. 6. 

But the objeftion which was moft relied upon 
is, that this information is not maintainable ; 
becaufe the plaintiff can recover no part of the 
forfeiture, as the tobacco ftalks upon condem- 
nation are to be burnt. 

And the defendant's counfel, in fupport of 
it, cited Cufznd^Vachel, 1 And. 138. Aftion 
on the 23d of Queen Elizabeth, for not coming 
to church ; whereby a forfeiture of twenty 
pounds a month is incurred to the Queen : 
And then the ad diftributcs the forfeiture be- 
tween the informer, the Queen, and poor of 
the parifh. And it was objeSed, that the 
\yhole forfeiture was given to the Queen, and 
that therefore the informer could not fue ; be- 
caufe it is abfurd that any one fliould fue for 
what belongs to another. But the court held, 
that the diftribution was nof void ; but that the 
informer was intitled to a third of the forfei- 
ture ; and that therefore the a'£lion was well 
brought. 

And 
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And indeed this cafe, according to the ob- 
fervation made at the bar, does feem to imply^ 
that an informer cannot maintain an ipforma- 
tion^ where he is not intitled to the forfcicurCji 
or any part of it. 

It mud be admitted, that the plaintiff can 
have no part of the tobacco (talks, nor can he' 
have judgment on this information for the 
penny in the pound given by the ad ; for the 
judgment is only, that the tobacco ftalks do 
remain forfeited, and that they be burnt ac- 
cording to the a^. V 

But I think that this confequential benefit 
of a penny in the pound, will intitle the plain- 
tiff to profecute to condemnation ; for other- 
wife there will be (as my brother Smytbe ob- 
ferved upon the motjlon) a right without a re- 
medy. 

But fuppofing the ad had given the officer 
no benefit, the information would have been 
good, according to the authorities I (hall men- 
tion, which are contrary to the cafe of Cuff 
and VacheL 

Roe againft Roe^ Hard. 185. In an informa- 
tion at the fuit of Crofs^ as well for the King 
as himfclf, for felling and importing to be fold 
foreign woollen 5 (and I fuppofe there was a 
verdia for the plaintiff, though that is not 
ftated:) But the book goes on, that afterwards 
judgment was given for the King only, becaufe 
no aft of parliament gives the informer a (hare. 

Oldjield, 
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Oldfieldy who^ &c. againft Blaydwin^ enter- 
ed Mich. 7. Jnne^ Roll. 5 1 . Information upon 
the ftatute i ff. &f M. c. 32. continued by 4 
£sf 5 W. c. 24. for carrying 386 fleeces of wool, 
containing fi6 tods and 14 pounds weight, 
within five miles of the fea coaft, in order to 
exportation, without due entry made of it ; 
and the plaintiff demands a moiety. After a 
verdidt for the plaintiff, the defendant, in 
Eqfter term, 8th of Anne^ *709> nioved in 
arreft of judgment; and the exception taken 
to the information was, that the whole forfei- 
ture was given to the Queen, and yet the plain- 
tiff demands a moiety of it : And on great de- 
bate by eminent counfel on both fides, judg- 
ment was given in Trinity term following, for 
the Queen, for the whole forfeiture. 

• This information is agreeable to all tjie pre- 
cedents for importing tobacco ftalks contrary to 
the aA 1 2 Ge(h^ 1 . c. 28. 

Judgment was accordingly given for the 
King, in the prefent cafe. 



Trinity 



TRINITY TERM, 



24 & 25 Geo. 2. 1 75 1, (but entered Michael- 
mas 21ft of faid King, Roll 7.) 



The King againji John Cotton, Efquirc. 



, . T^ HIS cafe ftands for the judgment of the 

An imme- I - • . . "^ r ^ r 

diateex. X court: And as it is a cafe or great con- 
^^'^^ ^P'J'^ fequence both to the crown and the fubjeft, 
debtor"^ ^ fo it has been very ingenioufly and learnedly 
^*^dft ^c^^^ argued by the counfel on both fides ; and the 
for'rent* court havc endeavourcd to give it that mature 
juftiydue confideration which fo important a cafe de- 

to the r J * 

landlord, lerved. 

with notice 

L^int^bdr ^^^ ^^^^ ^P^^ ^^^ record is this — An extent 
the King's iffucd out of this court, tefted the 14th day of 
debtor and Q^ober in the 21ft: year of his majefty's reign, 
mentofthedircaed to the flierifFof the county of Hunt- 
good^and ingdon^ againft Philip Chapman^ Efquire; upon 
but before ^ bond entered into by him and others to his 

fale. ----- 

againft 

dirticfs. came jointly and feverally bound to his majefty 
in '1500A payable at a day then paft. 



e. fhaii rnajtdy, bearing date the 24th of March in the 
ainft the 8th year of his nrajefty's reign, whereby they be- 



And 
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. Aod upotn another bond) entered into by 

Philip Chapman and. . others , bearing date the 

Sith.d.^y of Augujl^ in the aoth year of his raa- 

jefty*s reign ; whereby they became jointly and 

feverajly pound to his majefty in 8000/. payable 

at a day then pad. 

' ... 

• And then the writ fuggefts, that neither of 

tKe-feiuni-S had been.paid. 

The (heriiF is therefore commanded', not to 
omit for any liberty in his bailiwick, but to 
take the body of the faid PhiUp Chapman^ and 
to keep him in prifon till he fhall have fully fa- 
tisfied the faid debts. 

.1 

'Alvl the iheriflF is alfp,, on the oath of good 
and li^wful men of his bailiwick, and.by l^gal 
tefUoiony ,Qf witneflfes, and by all other wjays, 
means and methods, w^hereby the truth may 
be the better known, to inquire what lands and 
teneinents, and of what yearly value, the faid 
Philip . Chapman had in his btiiliwick, on the 
fi^id 24th of March, in the 8th year of his 
inajefty's reign, when He firftbeqame indebted, 
or at any time after. 

And what goods and chattels, of what kind 
and" value, and what debts, credits, fpecialties 
and fums of money, the faid Philip Chapmam^ 
or any other perfon or perfons in truft for him, 
(the words of the writ ^re; now hath : That is„ 
on the day the writ is tefted. 

And the IheriflF is to caufe all and lingular the. 

faid goods and chattels, lands and tenements^ 

I debts. 
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debts, credits, fpecialties and fums of money^ 
in whofe hands foever they then remained, by 
the oath of good and lawful men to be appraif* 
ed and extended ; and to take and feize them 
into his majefty's hands, that he may have them 
until he (hall be fully fatisfied his faid debts, 
according to the (latute in that cafe tnade. 

And there is power given to the flieriff to call 
witnefTes before him, and to examine . them 
touching the premifes* 

And the ufual provifo, not to fell without 
leave of the court. 

The (hcrift'has returned an inquifition, taken 
before him the 10th day of November in the 
2ift year of his majefty's reign, finding feveral 
lands and goods not material to be ftated in 
this cafe ; but as to the goods claimed by Mr. 
Cotton^ the preferft defendant, it is found, that 
the faid Philip Chapman^ on the faid 14th day 
of OBobevy (being the tefte of the extent,) and 
on the day of taking the inquifition, was pof- 
feffcd, as of his own goods and chattels, of 
and in the feveral goods and chattels of the fe- 
veral natures, kinds and values^ mentioned 
and fpccified in a fchedule or inventory thereof 
to the faid inquifition annexed, marked letter 
(^B), amounting in value to the fum of 3 1 ^U^js. 

But the jury further find, that there was due 
and owing to John Cotton^ Efquire, at Michael- 
mas then laft, from the faid Philip Chapman^ 
the fum of i^yL 6s. 6d. for rent of the pre- 
miffes whereon the faid goods and chattels were 

fo 
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fo feized; and that on the 12th day of O^o^ 
ber then laft paft, a diftrefs was made of all 
the goods and chattels mentioned in the faid 
fchedule marked letter f B), for the faid rent ; 
except the hay-cock therein mentioned to be in 
Brickhill'Clofe^ of the value of ipA ■ 

The jury find the notice of the diftrefs in 
bac verba ; and that the fchedule or inventory 
marked (B) contains an account of the goods 
and .chattels which- were dittrained for Mr. 
Cottonh rent. 

.The defendant Mr. Co//on was advifed, or 
did not think it proper, to rely upon the fa£ks 
found in his favour by th^ inquifition ; but has 
claimed property in thii court, of all the goods 
and chattels in the fchedule or inventory mark-^ 
ed (B), except the haycock in BrickhilUClofe ; 
and as to what he has fo claimed, be has pleaded 
fpecially, that before the faid 14th of Odober^ 
on which day the faid writ of extent iffued, 
(to wit^ on the firft of March 1743, he was, 
and continually fince that time hath been, 
feized iii fee of a meffuage, barn, ftable, gar- 
den, and feveral lands, (naming the particular 
clofe8,X with the appurtenances, fituate and 
being 2t Conningion^ in the county of Hunting* 
don ; and being the tenement and farm in the 
inquifition mentioned, whereon the goods and 
chattels mentioned in the fchedule marked (B; 
were feized. 

.And the faid "John Cotton^ being fo feized of 
the faid meffuage or tenement, with the appur- 
tenances, afterwards, and long before the faid 
14th of 0£lober^ when the faid writ of extent 
I 2 iffued, , 
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iffued, (to wit,) on the-feid fii:ft day of Marcfy 
1743, at Connington aforefaid, dcmifi^d t^o 15^4 
meffuage and tenement, with the appurtenaa- 
ccs, to the faid Philip Chapman ; To hpl^.f^oni 
Lady-^day then next for Qpc whole year ; a^^J.fp 
from year to year, as Ipn^ as it fbovild plei^e; 
both parties ; yielding and paying, yearly and 
every year during which the laid Philip Chap^^ 
man (hould hold tne faid mefiuage and tenemcxU 
by virtue of the faid demife, the rent or fum 
of 171/. IT/, to be paid half-yearly, at Michael^ 
mas and Lady-day^ by equal portions* 

By virtue of which dcmifeMthc Jaid Philip 
Chapman afterwards, (to wit) on the 26th of 
March 1744, entered into the premiflcs, and 
was poffcffed thereof; and held and enjoyed 
the fame by virtue of the faid demife j continu- 
ally from thence, until, at and upon the faid 
14th of Ofioher^ when the faid writ of extent 
iffued* 

And the defendant Mr. Qotton further fey$, 
that 257/ 6j. 6d. of the faid rent, for c^e 
year and an half, ending at Michaelmas in. tk^, 
21ft year of bi« majefty's reign, at that- fepft, 
and on the 1 2th of October in that year, were 
in arrear and unpaid to him ; wherefore be, 
before the day of iffuing the faid writ of ejf tent, 
(to wit) on the 1 2th of October in (he fapie 
year, entered into the .premifles, to d^ftrain 
for the rent aforefaid fo in arrear, and feized 
and took all the goods and chattels mentioned 
in the fchedule marked (B), except as afiDre- 
faid, being found on the faid premiffes, as a 
diftrefs for the faid arrear of rent, and im- 
pounded the fame upon the premiffes, in fuch 

parts 
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parts thereof as were ihoft convenient ; and 
immediately after taking the diftrcfsy (to wit,) 
oh the liith day of Oilober afbrefaid, gave no- 
tice to the {aid Philip Chapman of the faid dif- 
trefs^ and of the caufe of taking it. 

Mr. Cotton further fays, that the goods and 
chattels fo diftrained, or any of themy were 
not replevied within five days after the diftrefs 
and notice aforefaid ; and that after the expi* 
ration of the five days, he, together with 
^homas Dix then being conftable of the parifh 
of Connington^ in which the diftrefs was taken, 
caufed the faid goods and chattels to be ap- 
praifed by William Blott and John Bond, being 
fworn by the faid conftable to appraife the fame 
truly, according to the beft of their under- 
ftanding ; and the faid two appraifers appraifed 
the fame at 280/. 14s. 6d. And. the faid de- 
fendant would have fold the faid goods and 
chattels fo diftrained fof^- the beft price that 
could be got for the fa'me, in order to the 
fatisfaftibil of the faid arrear of rent ; and 
after fatisfaftion of the faid arrear of rent, 
and of the charges of the diftrefs, fippraifement 
and*' fale, would have left the overplus in the 
hiridi' of the conftable, for the life of th€ faid 
PMp Chapman : 

But the defendant Mr. Cotton fays, that after 
the faid diftrefs, notice and appraifemeiit, and 
beforie the faid goods arid chattels, or afty of 
them, were or could be conveniently fold, and 
whilft the fame continued fo impounded, the 
ffieriff of the county of Huntingdon did feizc 
thb fatne into the King's hands, by colour of 
the faid writ of extent. 

Travcrfes ,«^ 
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Travcrfes — That the faid Philip Chapman, 
on the faid 14th of OBober^ in the 21ft year of 
his majcity's reign, or at any time afterwards, 
was poflcffed, as of his own proper goods and 
chattels, of and in the goods and chattels men- 
tioned in the faid fchedule or inventory marked 
letter (B^ to the faid inquificion annexed, or 
of any part thereof, (except the haycock in 
the Brickhill-Clofej) in manner and form as is 
found by the inquifition : And concludes in 
common form, with praying, that the King's 
hands may be removed ; and that the (heriflF 
may be difcharged from accounting for thefc 
goods ; and that the defendant may be dif- 
miffed from this court. 

Mr. Attorney- General has demurred gene- 
rally to this plea \ and the defendant has joined 
in demurrer. 

Before I particularly enter upon the confi- 
deration of this cafe, I would premife twd 
things, which are agreed by the counfel on 
both fides. 

Firft. That if the goods diftrained had bepn 
adually fold before the day on which the ex- 
tent bears tefte, that there would have been no 
colour for a feizure of them; for this plain 
reafon — ^That the extent authorizes the fheriff 
to feize Mr. Chapman^ goods ; and after fale 
the property would have been altered out of 
him, and veiled in a ftranger. 

Secondly, And for the fame reafon, it is 
iigrced, that if this ha,d been the cafe of goods 

pawned 
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pawaed or pledged by Mr. Chapman to Mr. 
Cotton^ before the teftc of the extent, they 
could not have been legally feized ; becaufe 
the property would have been immediately al- 
tered ^y the aft of Mr. Chapman, and Mr. 
Cotton would have gained a Ipecial, though not 
an abfolute property in them. Fitz. Barr. 121. 
Plowd j\,'sy. prove no more as to pledges than 
what is admitted. 

I fhall now apply myfelf to this particular cafe. 

And the general queftion is — Wfl^ther goods^ 
are not liable to be feized on an immediate ex- 
tent for the King's own debt, after a diftrefs 
taken of the fame goods by a landlord, for 
rent juftly due to him,, and before an adual 
fale of the goods ? 

And in order to determine this queftion, I 
ihall confider the nature and effects of a dif- 
trefs. 

A diftrefs (fo far as it is applicable to the 
prefcnt cafe; is where one takes the cattle or 
other things of another, in fome ground or 
place, for rent in arrear ; which cattle, or 
other things fo taken, are to be kept in a pound 
until the diftraincr be fatisfied his rent, or the 
cattle or other things be releafed by due courfe 
of law, or in other words, are replevied, in 
order to enforce payment of the rent. 

This being the nature of a diftrefs, I will 
inquire into its effeds. 

Firft — Affirmatively. 

Goods 
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Goods fo diftrained are not liable to the dif« 
trefs of another fubjeft, becaafe they were itt 
the cuftody of the law. Bro. Dijtrefs^ fl. 75. 

Nor arc they liable to another fubjeft's ex- 
ecution, for the fame reafon* Bto. Pledges, pU 
28. Finches Law 1 1. 

Nay, further, according to the c^fe I am 
going to cite, where the King claims by forfei- 
ture updn an atuinder 6t* outUwry, the fubj^ft 
ihall have the benefit of his diltrefs againft the 
crown, and^the King cannot have it without 
redemption^ 

Broi Pledges^ pi. 31 • A maia diftrfeint Wa 
termor for rent arrcar, and after the termor i» 
attainted for felony done before the diftrefs 
taken. And the opinion of the court was, 
tfcat the King fliould n'dt have the diftrefs as 
forfeffed^ without fati^fyJfig thd pirty who dif- 
trained ; for this was lawfully taken at the time 
of the diftrefs : Otherwife, where the donor 
diftraiiis the tenant in tai! for rent, and after 
the tenant lit tail is attainted for fcFoHy done 
before the diftrefs: for there the donor may 
diftrain the heir of the tenanft in tail, after the 
execution of his father ; yet in the firff cafe he 
hath no other remedy. 

Juftice Mafp^ry in NicMh and Nkholts^ 
Plowd. 487. cites Ihisi dafe; a little diffi^rendy : 
That the Earl of Kent had a return of certain 
dattie* in replevin, and' the owner of them is 
attainted ; the earl fliall keep* them agaiiift the 
JCing, till he is fatisfied foi; the Thing. 

' And 
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And it is alfo cited by Mr. Juftice Dodde- 
ridge ^ as law. 3 i?tt^r. 17. 

The diftrainer may maintain a writ of ref- 
cous^ if the cattle or other things are refcued 
before they are put into the pound ; and a 
parto frailo^ if they are unlawfully taken out 
of the pound after impounding ; but thefe 
writs are for the injury done to the diftrainer, 
and are not founded upon his property, as ap- 
pears by the forfti of the writs in Fitz. Nat. 
Brev. 4 to Edit, 228, 230. ^ ' 

The diftrainer*s executor (hall have the be- 
nefit of his teftator's dift.rcfs, 15 E* 4. 10. 
but he cannot be in a better condition than his 
teftator was. 

Secondly — ^Negatively. 

The diftrainer neither gains a general nor a 
fpedM property, nor even the poffeflion, in the 
cattle or things diftrained : He cannot maintain 
trover or trefpafs ; for they are in the cuftody 
of the law by the aft of the diftrainer, and ' 
not by the ad of the party diftrained upon. 

Mich. 20 H. T*fon I pi. I. There it is exprefs- 
ly faid, by Frowickey Chief Juftice of the Com- 
mon F'leas, arid not denied, that the diftrainer 
hath neither property nor pofl'eflion in the dif- 
trefs, for the pound is an indifferent place be- 
tween them, and the party diftrained is only 
reftrained from the ufe of the diftrefs till pay- 
ment of the refit : and if a ftranger takes the 

goods 
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goods diftrained out of the pound, the Lord 
Ihall only have a parcofraSlo ; and in the fame 
cafe the tenant ihall have an adion of trefpafs, 
for the property remains in him : And it is not 
like a pledge, for he has a property for the 
time-; and fo of bailment of the goods to be 
redelivered, the bailee fhall have trefpafs againft 
a ftranger, becaufe he is chargeable over. 
Abridged Bro. property 5 a. 

Mores smd Conham, Mich. 7 Jac. C. 5. 
Owen '23. It was agreed by the court, that 
if a man takes a diftrefs, he cannot work the 
diftrefs, for it is only the ad of law that gives 
power to the diiiraiiier ; for he hath no proper- 
ty in the diltrefs, nor pofleffion injure. And 
it was- agreed by Lord Coke and Mr. Jufticc 
Warburton^ that when a man hath a fpecial in- 
tereft in a thing by act in law, he cannot work 
it, or otherwife ufc it \ but contrary upon a 
fpecial iutercft by the ad of the party, as in 
cafe of a pawn. 

The diftrainer cannot tan a hide, becaufe the 
marks for knowing it are taken away. Dun'" 
comb verfus Reve and Green^ Cro. EJiz. 78^. 

BagJIoaw and Gawen^ i Ro. Abr. 673. letter 
P. pU 8. Noy 119. held he cannot milk a 
cow. 

And yet Cro. Jac. 147, 148. reports this 
part of the fame cafe otherwife ; that of ne- 
ceffity a cow may be milked, to prevent her 
being fpoiled: And 12 Co. loi. countenances 
this opinion. But this point not being now 

diredly 
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dircftly in judgment, we leave it undeter- 
mined. 

Goods diflrained are in the cuftody of the 
law, Co. Lit, 47. b. As the diftrainer could 
not ufe or work the diftrefs, much lefs could 
he fell It, at common law* 

And yet, in Madox*s Hijiory of the Exchequer 
670, it is fa'd, that when (heriffs had levied or 
diflrained for the King's debts, it was their 
duty to fell or difpofc of fueh diftrefs at a juft 
and reafonable price, fo that the owner was not 
aggrieved thereby. 

This brings me to confider the nature and 
cffcds of an immediate extent for the King. 

The nature of an extent I have already 
ftated from the writ in this caufe, the words 
of which, (fo far as relates to the prefent cafe,) 
are to feize into the King's hands the goods 
and chattels which the King's debtor now 
hath ; that is, on the day of the tefte of th.e 
extent. 

And the effed is, that an extent binds the 
property of the goods of the King's debtor 
from the tefte of it. 

41 E. 3. Fitz. Execution 38. Execution upon 
a ftatute-mcrchant was fued in C. B. A writ 
out of chaticery, rehearfing that the conuzor 
was the King's debtor in the exchequer, was 
Ihewn, and therefore execution ceafed till the 
King's debt was levied: But it was prayed 

that 



124. TRINITY TERM, 24 &25Geoi.2: 1751. 

that procefs might be continued upon the roll 
in the meantime j but no capias was awarded 
againft the body. 

3 E. .6. Dyer 67. b. String fellowh care. Hcj 
fued a writ of extent againft Brownfopp^ di- 
refted to the {heriff of Berkjhire^: whereby 
lands were extended and goods feized, but no 
liberate. A writ, of prerogative iffued out of 
the court of exchequer, reciting the King's 
prerogative to be firft ferved ; and commanding 
the (heriff to levy the King's debt of the goods, 
if fufficient, if not, then upon the lands ; 
which writ was delivered to the (heriff after the 
day of the return of the firft writ, (aUhough 
the firft writ was not returned at the day) and 
thg (heriff returned the fpccial matter, that 
there were no goods or lands beyond what he 
had extended. But he was amerced : For he 
ought to have returned the extent, for the fer- 
vice of the King's debt ; becaufe the property 
of the goods and lands was not in String fellow^ 
till they were delivered to him by a writ of 
liberate. But the book fpcs on — Ideo quere^ 
quia contra opinionem multorum in templo ; be- 
caufe they were feized into the King's hands 
to be delivered to the party, and fo they are 
in the cuftody and confideration of the law, 
and privileged from all other executions. 

And Mr. Callis^ in his reading on the ftatute 
of 23 Hen. 8. of Sewers^ 195, 196. thinks it 
to be the better opinion, that thefe goods and 
lands were not liable to feizure for the crown. 



But 
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But notwichftanding the opinions of the 
gentlemen of the temple, and of Mr. Ca/Iis'; 
1 (hall ihew String fellow^^ cafe to be undoubt- 
edly law. 

Lord Hobart^ in Sheffield and Ratcliffe^ fo. 
339. cite» it as law; and-fays, that the flierifF 
Was 'enforced, notwitbftanding the cullody of 
law, to fervc the King. 

And Lord Chief Juflice RoUe^ in the fecond 
volume of his abridgement, 158. letter. G. pi. 
a. has abridged this cafe, and fays the flierifF 
ought to execute the extent for the King's 
debt, becaufe the property of the goods and 
land was not in String fellow^ before they were 
delivered to him by a writ of liberate^ and 
therefore liable to the King's patent. 

The ^een and Tannar Arnold^ Mich. 8 
Anne^ in Scaccario. It was taken for granted 
by the court, that an extent for the Queen's 
debt binds the property of the debtor's goods 
from the tefte. :^ 

And Lord Chancellor Hardwickc^ when Chief 
Juftice, in delivering the rcfolution of the 
Court of King's Bench, in Brajfey and Dazvfon^ 
Mich. 6th of his prefent niajjity, cited and 
relied upon String felhw^s caff, as c!c.-ir law ; 
and faid it was, grounded on the general rule 
of preference allowed by law to the King's 
debts. 

And though a flieriff mjiy maint»\ia trover or 
trefpafs, for goods taken in execution by iiini, 
againft a wrong-doer, becaufe he is anTwcrablc 
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altered, is the true reafon ; .which will appear, 
by fuppofing, that the extent ia that qafe had 
iffued the day after the date of the affignin^tji 
for then it would have been a clear cafe ag-^nft 
the crown, becaufe the property » of the gpjpfda 
would have been abfolutely transferred,, out of 
ths bankrupt, and vefted in the afligaei^a* 
The confequence of whichi would have *becPjj 
that then they would have become thegopds 
of other men ; and when an extent came af- 
terwards, it would have been to feize tbie. goods 
of other perfons : But the King- cannot take 
the goods of ftrangers for his .debt. This is 
the true diftinftion : Nothing bars the King 
but the aflignmient ; and that bars him, bjccs^ufe 
it has altered the property of the goods. 

objcaion. But the defendant's counfel infifl: upon ano- 
ther diftindion between Stringfijlow^ cafe and 
the, prefent cafe.: That in that cafe the execu- 
tion was only insert, and executory till a Hbe- 
rate ; but a diftrefs was compleat at comrrion 
law, for the • diftrainer had then no power to 
fell. . ' 

Anfwer. To wbich I anfwcr, that the diftrefs was not 
compleat, becaufe it was no fatisfadion j but 
fuppofing, for argument's fakc^ that it was', 
yct^ goods are liable to feizure on an exifent till 
there is an alteration of property ; and a diftrefs 
is no alteration of property. 

They then enforce this objedion by two 
reafons. 

rirft rca- Firft, That this would be very hard and in- 
^^"' convjcnient ; becaufe a man might have had a 

diftrefs 
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diftrefs for ten or twenty years, and yet lofe 
the benefit of it by an extent. 

But length of time will not mend the dif- 
trainer's condition ; according to the maxim, 
^uod ab initio non valet tradu temporis non can- 
valefcit. 

Secondly, That levy by diftrefs is a goodf^^^;^"^'"- 
bar ; and it would be very ftrange that the 
landlord (hould be deprived of the benefit of 
it, and not be at liberty to diftrain de novo. 
Vafper and Eddowes^ Mich. 12 PF. 3. JS. R. 
reported in i Salk. 248. was cited to prove 
this. 

To which I anfwer. That it is agreed in that Anfwcr. 
cafe, that if the diftrefs dies in the pound, or 
cfcapes without the default of the diftrainer, 
his remedy revives, and he may diftrain denovo. 
Dyer i^o. a. b. Hob, 61. And by the fame 
rcafon he may diftrain de novo when the diftrefs 
is legally evi£ied without his default ; for levy 
by diftrefs is only a temporary bar, but no 
fati^fadion* 

It was then objefted, that by a diftrefs the obje£!ion. 
diftrainer gains a right to detain the goods 
diftrained till payment of the rent ; and ,this 
was refembled to the cafe of an innkeeper, 
who may detain a horfe for his keeping, tho' 
(as it was faid) he has no property : ajuid that 
the property in this cafe is immaterial. 

As to the cafe of an innkeeper, no authori- Anfwer. 
ty was produced, to ftxew whether he did ^ain 
a property or not ; and whoever will give them- 
K fJves 
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fdves the trouble to conlpare the cafe of Roffe 
and Bramjieed^ 2 Rollers Rep. 438. with the 
cafe of the Ho/iler^ Teh. 66. will find, that 
very learned judges have differed in opinion 
upon this poinc : But take it cither way, if no 
property is gained by the innkeeper, it is argu- 
ing in a circle, and in efFeft begging the qucf- 
tion ; if a property is gained, then it is not ap- 
plicable to the prefent cafe, becaufe it is agreed 
on all hands, that the horfe would not be liable 
to feizure on an extent. And we deliver no 
opinion upon the cafe of an Innkeeper, becau{« 
it is nt)t now judicially before us. 

(ibjediion. But I mtift confefs. That the latter part of 
the objefiicn, (that the property is immaterial 
in this cafcj) greatly furprized me, becaufe the 
gentleman who infifted upon this, feems to 
have forgot his client's plea ; (but he was very 
excufable, confidcring the avocations he then 
had, and the continual hurry he was in ;) for 
the plea has exprefsly traverfed Mr. Chapman* s 
property in the goods in queftion, at the time 
of ifluing the extent : And if the property is 
immaterial, then here is an immaterial traverfe, 
and the plea is bad on that account ; for a tra- 
verfe in pleading ought ever to be material, and 
iffuable. jiut the traverfe is very proper ; be- 
caufe it traverfes the title of the crown found 
by the inquifition. 

For in the cafe of the King and Mann, Hila- 
ry \7i6, in this court, it was exprefsly laid 
down by Lord Chief B;]^ron Pengelly, that who* 
ever pleads to the title of the crown, found by 
X an inquifition, is obliged to traverfe that title 

\ fo found ; and not to put the crown to traverfe 

the 
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the title fet up by the defendant, or to force 
the crown to take a traverfe ; though the crown 
has an eleftion to traverfe the inducement or 
title fet out by the defendant. And Palmer 81. 
Keilway 175 a. Vaugh. 62. and 2 Jo. 9, 10. 
are to the fame purpofe. 

But the faak in this plea is, that the induce- 
mcnt to the traverfe is wholly infufEcient ; for 
pleading a diftrefs for rent, fhews no alteration 
of the property of the goods diftrained, but 
they, notwithftanding the diftrefs, continue 
liable to feizure on an extent. 

And according to the rules of pleading, 
even between fubjeft and fubjeft, there ought 
to be a proper inducement to every traverfe, 
to fhew the matter contained in the traverfe 
to be material ; for though the inducement to 
the traverfe is not traverfable generally, yet it 
ought ^ to be fuch as if true will defeat the title 
of the other party, dtherwife the traverfe 
amounts to a negative pregnant. And this is 
fully laid down in Bro. Pleadings^ pi. 35. Wi- 
iham and Barker^ Mich. 6 Jac. i. B. R. Teh, 
147. Johnfon and Sir Henry Rowe^ Trin. 8 Car. 
I. B. R. Cro. Car. 26^. Dike and Ricks, Mich. 
9 Car. I. Cro. Car. 3 '^5. Newland znA Collins , 
Mich. 5 Geo. \. C. B. Lord Chief Baron Co- 
myns^s Reports 302. 

And improper inducements are ridiculed in 
Telverton ; as if you might as well induce a 
traverfe, by faying ** Robin Hood in Barnwelt 
" ftood. 

And this is ftill ftrong/sr in the cafe of the 
crown : For whoever pleads off the King's 

K 2 hands 
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hands ought to fhew a title prior to that found 
by the inquifition ; and the King (as 1 have 
(hewn already) is not confined to take iffue upon 
the traverfe offered by the defendant, but has 
an elcdionj to traverfe the inducement or title 
fet out by him. 

But there is fomething very particular in this 
plea, that muft be taken notice of : The de- 
fendant has plea4ed the diftrefs and notice to be 
on the 1 2th of OSlober ; that the goods not 
being replevied, he after the expiration of five 
days caufed them to be appraifed ; and that he 
would have fold them, if he had not been pre- 
vented by the feizure upon the elstent. 

But the extent iffued on the 14th of Odober^ 
and the property of the goods was bound that 
day 5 and pleading a fubfequent appraifcment, 
and an intent to fell, is pleading an a£t and an 
intent contrary to law, and therefore vain and 
nugatory; and a fubfequent appraifement is fo 
far from avoiding the title of the crown, that 
an appraifement prior to the iffuing of the ex- 
tent would not have been fufEcient to have done 
it : For it appears by Tremaine^s pleas of the 
crown 640. that in the cafe of the King againft 
Crump and Hcmbury^ already cited, a prior ap- 
praifement was pleaded ; and yet the plea was 
held ill, and judgment given for the King. 
Nor can the intent to fell avail the defendant, 
as is held in Dalifon's Rep. 71. Webb and Pater- 
no/icr^ Palmer 71. 2 Rollers Rep* 152. and 
Kidder znd Weji^ 3 Lev. 167. 

But befides, an appraifement is only a prepa- 
ratory flep towards a fale \ and an intent to fell, 

is 
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is no fale ; and the property of the goods dif- 
trained could only be altered by an aSual fale.. 

Ihe defendant's counfel then rely on the 
cafe of the 13 Ric. z. Bro. Pledges 31. and 
cited in Plowden and 3 Buljir* That where the 
King claims by forfeiture upon an attainder, 
the fubjeft ftiall have the benefit of his diftrefs, 
againft the crown ; and that the King cannot 
have it without payment of the rent : And that 
the fame rule ought to hold in the prefent cafe. 

Mr. Attorney and SoUditor-General, on the 
other hand infift, that there is a difFerehce ber 
tween the cafe relied upon, and the prefent 
cafe; becaufe where the King clajms by for- 
feiture, he claims under the forfeiting perfon, 
and can have no better right to the goods dif- 
trained than he bad, though in fome refpedks 
he may have a better remedy. But, in the 
prefent cafe, both the King and Mr, Cotton are 
creditors of Mr. Chapman^ and are both purfu- 
ing their legal remedies for their debts : * And 
the cpntcft in this fuit is for preference of fa- 
tisfadion ; and that the King is intitled to that 
preference by prerogative. 

The defeijidant's counfel controvert this prot 
pofition ; That in cafe of a forfeiture, the 
crown claims under the forfeiting perfon : And 
iafift, th;at in that cafe^ as well as the preCent, 
h0 claims by prer pgative. 

And they cited feveral cafes, which I will 
confider. Pl9wd. Com. 262. Dame Haleh cafe, 
Hufband and wife, jointenants of a term for 
years i the hufband nfelo defe^ he Ihall forfeit 

th^ 
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the whole ; and yst there it furvives till office : 
but after office, it fhall have relation to the time 
' of the death. The reafon of this is, becaufe 
the title of the crown and of the wife concur- 
ring in the fame inftant, the title of the crown 
ihall be preferred. 

9 Co. lag. pick's cafe, immaterial: For 
there the crown did not claim by forfeiture, 
ejtber under an attainder pr outlawry. 

The next is Knighfs cafe, 5 Co. 56. a. b. 
And in many cafes the King, who claims by a 
iubjcd, fhall be in a better cafe, in refpedl of 
the dignity and prerogative incident by the law 
to the royal perfon of the King, th^n the fub? 
jcfl: himfclf by yirhom be cl^im§. 

This fhews, that the King claims by the fub- 
jedt; which was one of the things contended 
for by Mr. Attorney and Solicitor. 

I now proceed to Lord Cokeys inflances. 

As, if the King has a rent^feck by attainder 
of treafon, or by grant, he fhall diflrain for it 
not only in the land charged, but in all his 
other lands ; and yet the fubjedt, by whom he 
claims, fhall not diftrain for it. 

This inftance does not alter the nature of the 
rent ; but only fhews that the King fhall have a 
better remedy than the forfeiting perfon would 
have had if he had not forfeited. 
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The next inftance is, If a fubje£k has a re- 
cognizance or a bond, and afterwards is out- 
lawed or attainted, the King (hall feize all the 
lands of the conusor or obligor, whereas he 
himfelf could have but a moiety. The fame is 
in Cro. Jacp 513. Hardr. 24. 

But this is dill but a further advantage in 
point of remedy. 

So in the cafe then at bar, the King fhall 
take advantage of the condition, without de- 
mand ; yet the prior himfelf, under whom the 
King claimed, could not re-enter in default of 
payment of the rent, without a demand made. 

This is ftill but a further advantage in point 
of remedy; and, befidcs, the King did not 
claim there by forfeiture^ biit furrender. 

The laft inftance is, If the King purchafe a 
feigniory, of which land was held by poftcrio- 
rity, the King fliall be in a better condition 
than the fubjedt from whom he claims, and 
fhall have the priority. * 

In this inftance the King claimed by purchafe, 
and not by forfeiture ; and fo not applicable to 
the prefent cafe. 

The next cafe is in i Lord Hale^s pleas of the 
crown 254. If tenant in tail of the gift bi the 
King, the reverfion in the King, make a leafe 
for years, and then is attainted of treafon, the 

King 
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King fhall avoid that leafc ; for tht King is in 
ot his reverfion, though the tenant in tail hive 
iffue living. This hard cafe is fo adjudged ia 
the comment^uries. Aujiins cafe, injiae. 

Lord Bale gives the reafon of this cafe. 
That the King uas in of his revcrfion ; but if 
you will look into Plowden 560. you will find 
that the law would have been quite otherwife, 
if the King had claimed by forfeiture ; for then 
he iTiu t have bad th^ land charged with the 
lt?.fc : So that this cafe is far Jrom being an 
SKitiiority in favour ot the defendant. 

The laft cafe is, the King and Baden ^ Show. 
Pari. Cafes j 2. Baden had a judgment againfl: 
Clarke \ and after his judgment, Clarke is out- 
lawed at the fuit of nllen ; and upon the out- 
lawry an inquifition is taken, and the lands 
feiz^ed into the King's hands ; and then Baden 
takrs out ^n elegit J .and has a moiety delivered 
to him ; an i then comfcs into thi§ court, and 
pleads as tertenant, to remove the King's 
hands. But judgment was given for the King, 
and afHrmed in the hxchequer-C.hamber ; and 
^tcrwards in the Houfe of Lords, 20th Fe- 
bruary 1 694 ; upon this particular reafon, not 
applicable to the prcfcnt cafe : That he who 
pleads off the King's hands ought to have a 
legal title prior to the eftate found by the in- 
quifition 5 and it. was his own laches and de- 
fault that he did not perfed his title, by fuing 
out an elegit and extending the lands, before 
the taking of the inquifition upon the outlaw- 
ry ; for then- he would have had a good title 
againft the croun. 

I now 
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I now proceed tq deliver the fenfe of the 
court upon this point. We think that there is 
a difference between cafes where the King 
claims b) forfeiture, upon an attainder or out- 
lawry, and where he fues f jr the recovery of a 
debt ; becaufe a man can only forfeit what he 
ha3, thopgh the King may in refpedl of the 
forfeiture be intirled to advantages in point of 
remedy, which the forfeiting perfon would not 
have been intitled to in cafte he had not forfeit- 
ed: /\nd that an eftatc which is not forfeited 
,cven for treafon, may yet be liable to the fatis- 
fd^Uoa of the King*$ debt. 

I fhall fupport this difference by stuthorlties. 

That 9 man can only forfeit yha^t he has, is 
laid down in Plowd. 487. 

Cr^^wfr's cafe, i And. 19. Mo 100. Cranmer, 
Archbifliop of Canterbury^ ms^de a feoffment of 
lands to the ufe of bimlclf for life, and after his 
dcccafe, tq tl»e ufe of his executors and affigns; 
for twenty years, and after to the ufe of Thomas 
Cranmer in tail : The archbifliop was attainted 
of treafon. And if this was sin interefl: in the 
archbi<h( p, or not, was the queftion. And it 
Vf^s, held it was hot, and ths^t therefore he could 
not lorfeit it. 

And yet what is not forfeited evei^ for trca- 
fon, may be lia^ble tq the Kind's extent. 

Sir 
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S/r William Smith and Wheeler^ Eajler 23 Gzr. 
i2. J5. iJ. I Ventr. 128. 2 jRT^*. 772. The qucf- 
tion was, Whether a leafe which Simon Maine 
had power over, who was attainted of treafon 
as one of the regicides, was forfeited or not ? 
And held it was not ; becaufe the power was 
infeparably annexed to his perfon, and becaufe 
the power was not found to be executed. 

But Mr. Juflice Ventris^ fo. ij^2. reports, 
that Lord Hale faid. As to execution for the 
King's debt, it differs ; for the proccfs ever 
did and does run, de terris de quibus ili^ aut 
aliquis ad eorum ufum. It is true, that in Sir 
Charles Hattonh cafe it was refolyed, that the 
King's debt (hould be executed upon land 
ii^hercin he had a power of revocation. 

Mr. Kehle^ fo. yj^. reports. That all procefe 
for the King's debts is, de quibus D. 6r apy 
other to hi§ ufe, is feizcd : So it differs largely 
from thJLS. 

I have fepn tl y^ry accurate manufcript re- 
port of that cafe ; by the favour of my brother 
Legge^ which reports the difference in thefc 
words : 

There is a difference between the King's 
debts and this cafe ; for the King Ihall extend 
the land when there is nothing in the debtor 
but only a power : Otherwife here. 

And that a power of revocation will fubjefl 
lands to the King's extent, is held in Sir 

Edwarci 
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Edward Cokeh cafe, Qodb* 89. and other 
books, and cited in Hob. 339. and Hardr. 
24. 

It was then objefted, that the King's prcro- Objcaion, 
gative muft be immemorial; Plowd. ,922. 
Hardr. 27. arid no extent could have iffued on 
fuch a bond as this till the ftatute of 33 Hen. 
8. c. 39. y^ 55. therefore the King can have no 
fi^ch prerogative. 

I admit that the King's prerogative depends Anfwcr. 
upon prefcription, ufage, or ftatute, which the 
court muft determine ; but when power is given 
by that ftatute to iffue procefs upon fuch a bond 
by capias qr extendi facias^ ^s irx their difcre- 
tions fhall be expedient, fuch extents ftiall 
have the fame effefts as an extent iffued upon a 
ilatute-ftaple or judgment at <pomnion law. 

New things are governed by old laws. Lane 
and Cotton, i Salk* J 8. i Lord Raym. 654. 

It is further objeftcd. That the King's pre- objcaion. 
rogative can do no wrong; but the King can 
have no fuch prerogative as is here claimed, 
becaufe it would be injurious and prejudicial 
to the fubjedt, Plowd. 487. 

The fame law which gives the fubjeft theAnfwer, 
property in his goods, eftablifhe's the King's 
prerogative; and here is no injury, though 
there may be fome hardftiip : And the fame 
objeft^on would equally hold againft 'String- 
fellow's cafe, and the cafe of the King againft 
Crump and Hanbury\ and yet they arc un- 
(ioubtedly law. ^"* '* ' '^ 
' ' ^ Another 
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objeaion. Another objedion was, That this preroga* 
tive is not taken notice of in the ftatnte de pre^ 
rogatiya regis. 

Anfwcr. The ELing b^ fevcral prerogatives not enu- 
merated in that ftatute. Plowd. 322. the King 
and Sueen and Dr. Birch ^ \ Ld. Raym* 23. 



Objeaion. 



Another objeaion was, That the ftatute of 
2 W. ^ M. was made in favour of landlords, 
^nd it Gould never be the intent of it to leffen 
the landlords former remedy. 



Anfwcr. It IS fo far from leffening it, that it has en- 
larged it, by giving the latidlord power to fell 
after the expiration of five days ; but this pow- 
er fuppofes the property t6 remain in the tenant 
till a fale is made purfuant to the ftatute. . 

Objeaion. The laft objedlion was. That where a prero- 
gative is claimed by prefcription, precedents 
ought to be fliewn of the judicial allowance of 
that particular prerogative ; but none are. pro- 
duced by the counfel fer the crown. 



To whi^h i anfwer : 



Anfwer. Firji^ Though no precedents ^re produced, 

yet this cafe falls within thd principle pf S/r/^g-- 

. Jfellow^s cafe, and of the cafe of ib^ Kin^ againft 

Crump and Hanbury^ That where the property 

pf gppcls is not diverted out of the King's 

debtor, 
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debtor, they are liable to feizurc upon an ex- 
tent ; and where reafon is the fame, the law 
mud be the fame. 

But, Secondly^ Our predeceflbrs above thirty 
years ago were of opinion, that goods diftrain« 
ed for rent, and not fold, were liable to feizure 
upon an extent. 

The King and Dale^ Eajler 171 9, in this 
court: An extent, bearing tcftc the 4th of 
November^ iffued againft Dale^ by virtue of 
which corn and hay were feized ; but Mihhel 
the landlord having diftrained the fame for rent 
the 29th of Q£loher before, refufed to let it go ; 
upon which an attachment was moved for 
againft Mitchel: The goods not having been 
fold within five days, purfuant to the ad 2 W. 
Isf M. no property was diverted by the diftrefs, 
and they were in the landlord's hands only ia 
order to his fatisfa£lion ; but this being a pomt 
of law Mitchel was fuppofed not to underftand, 
and bein]^ the (heriff was negligent in executing 
the venditioni exponas^ the court refufed to grant 
an attachment. 

Here is an exprefs authority in point ; and . 
is not weakened by the objedion, that the 
court did nor grant an attachment, becaufe 
it is every term's experience not to proceed to 
rigour and extremity, where a contempt is 
not wilful, but only by miftake ; and thry in 
fuch cafe only take care to have juftice done, 
or fatisfaction made. 

The plea therefore cannot be fupported, with- 
out overturning a principle of law unqueftion- 

ably 
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ably eftablifhed, and contradiSing the opinion 
of the court in the cafe of the King and 
Dale. 

For thcfe rcafons, we txt all of opinion, 
that judgment ought to be given for the King. 

The defendant having fucceeded to the title 
of a Baronet, brought a writ of error, dired- 
ed to the tf eafuref and batons : affigned errors ; 
and Mr. Attorney joined in error : And then 
the writ of error abated by the death of Sir 
John Cotton. And a queftidn arofe. Whether 
the new writ of error ought to be direded to 
the treafurei* and barons, as the former writ 
was, or to Lord Chancellor? And Lord Chan- 
cellor Hardwicke^ and the Lords Chief Juftices 
Lee and Willes^ after taking time to confider 
of it, delivered their unanimous opinion, in 
the exchequer chamber, that it ought to be 
direfted to the treafurer and barons ; according 
to Sir William Pelham*s cafe, i Co. ir, 12. 
AltonwoocPs cafe, i Co. 34, 38. Sir William 
Herbert* s cafe, 3 Co. 11, 15. and Pe?/M/ and 
Cate, I yo. 14. But contrary to Waljingham^s 
cafe. Plow. Com. 564, 565. and Sav. 39. 

Lady Cotton^ as executrix to Sir John^ ac- 
cordingly brought a writ of error, direflied to 
the treafurer and Barons ; affigned errors : 
And Mr. Attorney having joined in error, this 
cafe was argued before the Chief Juftices Ryder 
and Willes^ by Mr. Starkie for LJrdy Cotton^ 
and by Mr. Solicitor-General for th^ King. 
And Mr. Perrott was retained by Lady ^tton^ 
for a fccond argument j but he having nothing 

further 
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further to offer than had been infifted upon by 
Mr. Starktey Lord Chancellor, by the advice ' 

of the Chief Juftices, affirmed the judgment 
on Tuefday the loth day of June 1755, in the 
Exchequer Chamber ; and Lady Cottop^ purfu- 
ant to the opinion of her counfel, acquicfced, 
9nd anfwered the value of the diftrefs to the 
crovirn. 



James Lamb againji Chriftopher Gunman, 

AN adtion of trefpafs was brought by the '^^^ *^^ 
plaintiff againft the defendant, in thea^on^inuT 
court of King's Bench, for taking a quantity *« ofiic« 
of wine defcribed in the declaration. whLte it 

ap^ared 
^ that the revenue of the crown was concerned in the event of it. 

The defendant juftified, as fervant to the 
Duke of Cleveland^ for taking two tuns of wine 
for the duty of prifage, under a grant of King 
Charles the fecond, to the Duke's father, in 
tail-male, remainder to the firft Duke of Graf^ 
ion in like manner, reverfion in fee to the 
crown. I 

The court removed the caufe, upon reading 
the pleadings, into the office of pleas of this 
court, as the King's revenue was concerned 
in the event of the caufe. Hammond's cafe. 



Hardr. 176. 



Hilary 



HILARY TERM* 

25 Geo. 2. 1752. 

The Attorney. General againji Mrs. Rofe Du* 
pleflis and others. 

Where an T*^ttIS IS an Etiglijh information, exhibited 
in1'«hil X by Mr. Attorney-General againft the 
biud toaf. defendant : which fets forth, that Henry HarSj 
^^l^^l^i^ late Lord Colerane^ of the kingdom of Ireland^ 
tie^the by his will duly executed, and dated the 6th 
woman* ^^y ^^ September \iaJ^^ taking notice that his 
cii.rgedto lady had lived feparate from him, and that he 
ft" canro"*^^^ cohabitcd with the defendant Mrs. DupIeJJis 
demur to cver fincc April 1740, and that (he had brought 
thedjico- him a daughter, whom he had named Henrietta 
thtl'ttH", is Ho/a Peregrina ; Gave and devifcd all his cf- 
^^f^^^^' tates to his daughter Henrietta Rofa Peregrina^ 
crufethe 1^ fo^j in cafc fhe furvived him, and lived to 
d.f.biiity attain 21, or be married with the confent of 
tohoid"^" her mother if living, or with the confent of her 
bnd8 is not guardians by his own or her mother's appoint^ 
o a or.e*. ment. 

tore. Nor 

c-*n (he demur to the dircovcry whether her infant daughter (to whom the lands 
arc :.c 'ifed) i» an fllien or not, and (hew for caufe tliar fhe may be examined as a 
wiuieia 10 pr ve it, if fhe herlel: takes an in:ere(l in the fame lands. 

But if his daughter (hould die before 21, 
or marriage with confent as aforefaid, he li- 

mited 
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mited his eftates over to his nieces, in the man- 
ner mentioned in his will. 

He further willed, that from the time of his 
deceafe until his daughter Henrietta fliould at- 
tain her full age of 21, or be married with the 
confent of her mother, that the defendant Mrs. 
DupleJJis fliould receive all the rents and pro- 
fits of his eftates, and her receipts fliould be fuf. 
ficient difchargcs ; but when his faid daughter 
fliould have attained 21, or fliould be married 
with her mother's confent, then the defendant 
Mrs. DupleJJis fliould account with his faid 
daughter for all the money arifing from the pre- 
miflcs, and pay the fame to her ; after deduc- 
ing all expences in the management of the ef- 
tates, together with three hundred pounds />^r 
annum for the maintenance of his faid daughter. 



The information ftates. That by indenture 
dated 30 Dec. 1748, Lord Colerane gvTinttiX zn 
annuity or rent-charge of 160/. per annum \o 
the defendant Mrs. DupleJJis^ during their joint 
lives ; and. that if flie fiirvived him, it was to 
be increafed from his death to 500/. per annum 
for her life, chargeable upon and ifluing out of 
his eftates. 

Lord Colcrane made feveral codicils ; (but 
they are immaterial, and need not be ftated ;) 
and departed this life the icth day of Auguji 
1749. 

Then the information charges. That ?vlrs. 

Dupleffts and her daughter are both aliens, born 

out of the legiance of the crown of Great Bri- 

L tain ; 



4 
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tain ; and fevcral fads and circumftances are 
alledgcd, to ihew that they are aliens : 

That the defendant Mrs, Duplejfts has entered 
upon thefe eftates of Lord ColeranCj and re- 
ceived the rents and profits of them ; and that 
fhe is in pofTeffion of them : 

That commiflions have iflued out of the 
eourt of chancery, in order to take inquifitions 
of his majefty*s title. 

And the defendants are charged with fetting 
up entails and terms of years under family- 
fettlements, to defeat his majefty's title at law. 

The prayer of the information is, That the 
defendant Dupleffis may anfwer the feveral mat- 
ters aforefaid ; and that the validity . of the 
grant of the annuity or rent-charge, and of the 
will, and his majefty's title to the eftates, an- 
nuity, or rent-charge, may be tried at law, 
in fpch manner as the court (ball dired j and 
that the defendants may be reftrained from 
making ufe of the faid terms on fuch trial: 
And if upon fuch trial it fhall be found, that 
his majefty is intitled to fuch real eftatc and 
chattels real of the teftator, that poffeflion may 
be delivered to his majefty, with all deeds and 
writings, and general relief. 

M/^s. Du- As to fo much of the information as feeks 

Pj^f^^]*^^^*"- to. compel Mrs. Duplejfts to difcover whether 

loherfeif. flic is an alien, born out of the liegeance of 

the crown of Great Britain^ and where and 

when fhe was born \ or that feeks to compel 

her 
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her to difcover whether fhe is the daughter of 
fuch perfons as are in the information named j 
and whether her father was born at Paris, or 
elfewhere in France, and a natural-born fubjedt 
of the French King, or where elfe he was born ; 
and whether he did not retire or withdraw 
himfelf from the kingdom of France, or elfe- 
where, into Switzerland; and when he firft 
went thither, and how long he lived or refidcd 
there ; and whether fhe was not born at Neuf- 
chatel, or where elfe, as (he has heard or been 
informed, and doth believe ; and whether fhe 
was not baptized at Neufchatel, by fuch minif- 
ter, and by fuch name, as in the faid informa- 
tion are for that purpofe fet forth : 

And whether {he, and her father and mo- 
ther, and fuch other perfons as in the informa- 
tion mentioned, did not at or about the time 
therein mentioned, fet out from Newville, to 
come to England*, and when they firft came 
into England, or any of the dominions belong- 
ing to the crown of Great Britain. 

And whether (he has not owned or acknow- 
ledged to the other defendants, or fome, and 
which of them, or to fome other, and v^t 
perfon or jDerfons, and whom and when, that 
fhe was born at Neufchateh, or where elfe : 

And whether {he has not received fuch letter 
or letters, certificate or certificates, touching 
the time and place of her birth, and of her 
coming to England, as in the information is 
mentioned ; and when and from whom fhe re- 
ceived the fame : And to whatever elfe tends 
L 2 to 
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to a difcovery of her being an alien, born out 
of the liegeancc of the crown of Great Britain^ 
or that feeks to have the pretended title of his 
majefty, to the cftates, annuities or rent-charges 
in the information mentioned, tried at law, or 
that fecks to have the poffeflion of the real ef- 
tates and chattels real of the late Lord Colerane 
delivered to his majefty, together with all the 
deeds, evidences and writings relating thereto ; 
Mrs. DupleJ/is demurs. And for caufcs of de- 
murrer Ihevveth : 

caufesof ift. That the title of his majefty to the faid 
reras^to"*^' cftatcs, if any he has, is a title merely at law, 
her.'cif. without any circumftance or ingredient to intitle 
him to the affiftance of a court of equity. 

2dly. That (he is not bound to betray her 
own title to the faid eftates, or any of them ; 
and therefore his majefty is not intitled to a dif- 
covery from her, whether (he is an alien born. 

3dly. That it doth not appear, that his ma- 
jefty has any eftate in the premiffes in the in- 
formation mentioned, nor can any act to be 
done by the court give his majefty any eftate 
therein ; and therefore his majefty is not in- 
titled to any affiftance from the court, until he 
has gained an eftate therein by the ordinary 
courfe of law. 

Mrs. Du- And as to fo much of the information as 
muirer^'s^' fccks to compel Mrs. Duplejjis to difcover, whe- 
tohtr thcr the defendant Hcmrietia Rofa Peregrina 
ttanghtcr. j_j^^^ j^ ^^ alien, born out of the liegeancc of ^ 

the crown of Great Britain^ and where and 

when 
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when fhe was born, and who was prefent at 
her birth ; and where fuch perfons live, or may 
be found or heard of; or where or by whom 
Ihe has been nurfed and maintained, boarded 
and lodged, from time to time, from her birth 
to the time of the filing the information ; and 
where fuch perfons who fo nurfed, maintained, 
boarded or lodged the faid Henrietta Roja Pere- 
grina, live, or may be found or heard of: 

And whether Mrs. Buplejfts did not at or * 
about the time in the information mentioned, 
or at any other, and what time or times, fet 
out from England^ and travel with the late Lord 
Colerane into Flanders^ Germany and Italy^ or 
any other, and what foreign country ; and 
whether fhe was not then with child by the faid 
late Lord Colerane ; and how long fhe remained 
in fuch foreign |cQuntries, before flie returned 
into England, or any other of the dominions of 
the crown of Great Britain; and whether fhe was 
not refident at /iix la Chaptlle and Bergamo^ 
in the information, mentioned ; at the feveral 
and refpeftive times therein alfo mentioned ; 
and whether (he did not write fuch letters from 
thence, of fuch refpedive dates as in the infor- 
mation are fet forth ; and whether the faid 
Henrietta Rofa Feregrina is not the illegitimate 
daughter of the faid late Lord Colerane by the 
{d\iX Mx%. Duplejfts : 

And whether her faid daughter was not born 
at Crema in Italy, or |^here elfe, out of the 
dominions of the crown of Great Britain, and 
at what place by name, and when and at what 

\ time \ 
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time ; and whether Mrs. DupleJ/is has not con- 
cealed the fame from his majefty and the faid 
Attorney-General ; and whether, the better to 
carry on fuch concealment, fhe has not caufed 
the faid Henrietta Rofa Peregrina to be called 
by the name of Harriet Cocks : 

And whether the faid Henrietta Rofa Peregrin 
na was not baptized at Colche/ier^ as in the in- 
formation is fuggefted ; and whether fuch en- 
try of fuch her baptifm was not made in fuch 
regifter-book, as in the information is fet 
forth ; and whether the faid Rofe Duplejfts has 
not owned or acknowleged to fome, and what 
perfon or perfons, and particularly to the defen- 
dants Payne and Briggs, that the faid Henrietta 
Rofa Peregrina was born at Crema in the infor- 
mation mentioned, or elfewhere out of the 
liegeance of the crown of Great Britain ; and 
to whatever elfe tends to a difcovcry whether 
the faid Henrietta Rofa Peregrina is an alien 
born : Mrs. Dupleffis demurs. And for caufe 
of demurrer Iheweth : 

Cauicot '^^^^ 3s to the feveral matters laft mentioned, 
her demur- his majelly's Attorney-Gcncral, for and on the 
hcr^apgh- behalf of his majefty, may, when a proper 
tcr. courfe of proceeding (hall be had to affert his 

majefty's title to the eftates mentioned in the 
information to have been devifed to the faid 
Henrietta Rofa Peregrina^ and fuch title (hall be 
found, (if any fuch title his majefty fhall be 
found to have,) ex wine her the faid Mrs. 
Dupleffis to prove the lame : And therefore, as 
to thofe matters, the faid Attorney-General, or 
his majefty, are not intitled to have any difco- 
vcry from her in any other manner. 

The 
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The demurrer was argued by counfel on both 
fides, feveral days in Michaelmas term laft ; and 
was adjourned to this term. And on the i fth 
day of February^ being the laft day of the term, 
my brethren and I delivered our opinions y^ri- 
atim : And we were unanimoufly of opinion, 
that the demurrer ought to be over-ruled : 



My notes of their arguments are too incorreflk 
to be publifhed. But my argument was to the 
following cffed ; 



\ 



I (hall premife a few things relating to the de- R«/°n» 
murrer of Mrs. Dupkjfts as to herfelh ritiet for 

over*ruling 

Firft, That a perfon who hath an immediate ^cffis^s^dc 
right, in poffeffion, reverfion or contingency, or murrcr a? 
a mere poffibility, may bring a bill in equity. '^ *'*^^**^* 

Secondly, It may be brought for the difcovery 
and recovery of an equitable right, or for the 
difcovery of a mere legal right, in order to 
maintain or defend a proper fuit, at law for fuch 
legal right. 

Thirdly, That a defendant is obliged to an. 
fwer every material faft ftated in the informa- 
• tion : Unlefs it will fubjeft him to fome penal- 
ty or forfeiture ; or unlefs he can plead as a 
purchafer for a valuable confideration, without 
notice whether the remedy be at law or in 
equity. 

Fourthly, That a demurrer in equity as much 
admits all the fads flated in the information, 

as 
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as a demurrer at law does the fafts dated in 
plftidings. 

Fifthly, That a demurrer in equity muft be 
good in the whole, or not at all : For it cannot 
be good in part, and bad in part, as ,a plea may 
be ; becaufe a plea is a defence againft the de- 
mand in the information. 

I v;ill now confider the caufes of demurrer 
particularly (hewn ; but (hall invert the order 
of them, and begin with the third. . 

The third caufe of demurrer is. That it doth 
not appear that his majefty hath any eftate in 
the premiffes iti the information mentioned, 
nor can any a£b to be done by this court give 
his majefty any eftate therein ; and his majefty 
is not intitled to the affiftance of this court, 
till he hath gained an eftate therein by the ordi- 
nary courfe of law. 

This reafon is true in faft, That his majefty 
does not appear to have any eftate in the pre- 
miffes, and that no ad to be done by this court 
can give him any eftate ; for the eftate muft be 
vefted in his majefty by an inquifition upon a 
commiflion out of the court of chancery : But 
it does not follow, that his majefty is not inti- 
tled to the afliftance of this court before an office 
found ; becaufe this eftate being given to an 
•riilcn, or in truft for an alien, his majefty has a 
right and title to it, though the eftate does not 
adually veft in him till an office is found. 

Page's 
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Pagers cafe, 5 Co. 52. a. is exprcfs. An 
office of intitling vefts the eftate and poffeflion 
of the land in the King, where he had but a 
right or title before ; but the inheritance or 
freehold is not vefted in him till an office 
found. 

Hob. 231. An office of intitling, v/hereby 
the King's title is found ; and before which, 
thouQ^h the King have a title, yet the land is 
ftillthefubjea^s. ' 

And the reafon why the King cannot come 
into poffeffion without an office is, that there 
muft be a record, according to the commonalty 
of Sadler^ s cafe. 4 Co, 54. b. 

Mr. Attorney and the counfel for the crown 
cited feveral cafes, to fhew that the tight or title 
which the King has antecedent to an office, is 
fufficient to maintain this information. 

Mufgrave againft Parry ^ 2 Vern. 710. A 
child en ventre fa mere may maintain a bill ia 
equity. 

Fleming againft Flemings 19th July 1743, in 
Cane. There the eftate was limited to the late 
bifnop of Carlijle^ for 99 years, if he fhould 
fo long live ; and then to his fon for 99 years, 
without impeachment of wafte: The bifhop 
furrendered his intereft to his fon. And yet 
the heirs at law brought a bill to reftraia 
wafte; and Lord Chancellor granted an in; 
jundtion. 

Mitton 
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Mitton againft Wareing^ 8th December 1743, 
in Cane. Bill brought by the patron to prevent 
digging mines in the glebe; and an injunftion 
to (lay wafte was granted by the mafter of the 
rolls. Rich. LyforiTs cafe, 1 1 Co. 49. a. b. 

Lytion againft Robin/on j 12th December 1744, 
in Cane. William Robin/on Lytton Efquire, by his 
will, dated afth Oflober 1729, devifed to his 
only fon, John Robin/on Lytton^ and his heirs 
for ever, all his manors, lands, iffc. upon con- 
dition that his fons fhould pay the portions due 
to the teftator's daughters, according to his 
marriage-fettlement ; and if his fon (hould not 
attain the age of 2 1 , leaving no iffue, then he 
devifed all his faid manors, lands, &c. to his 
daughters, fucceflively in tail-male; with re- 
mainders : And willed and direfted, that in 
cafe his faid fon fhould attain the age of 21, 
that his eftates in London and other particular 
counties ihould be fold, and the money arifing 
by fale equally divided among his daughters, 
in augmentation of their fortunes : And the 
fhare of any daughter or daughters, to go to 
the furvivors or furvivor. The teftator left a 
fon, and three daughters ; and the fon being • 
an infant, application was made on his behalf 
to fell timber ; and a bill was brought by the 
daughters to prevent it : And the queftion was, 
if their contingent right was fufficient to come 
into equity ? And Lord Chancellor held, that 
their contingent intereft was fuch as the daugh- 
ters ought not to be deprived of; for they 
might by contingency have the cftate : And 
granted an injunction, 

Thefc 
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Thefe authorities, in my apprehenfion, flicw 
this caufe of demurrer not to be well founded. 

The fecond caufe of demurrer is, that the 
defendant Mrs. DupUJJls is not bound to betray 
her own title ; and that his majefty is not in- 
titled to a difcovery, whether fhe is an alien or 
not. 

BorafiorC^ cafe, 3 Co. 19. and 4 Leon, u 
Ihews that the defendant Mrs. DupleJJis took a 
chattel intereft under Lord Coleraneh will, till 
one of the events mentioned in the will hap- 
pened ; and that the infant daughter took only 
a future contingent eftate ; and that the inhe- 
ritance in the mean time defcended to Lord 
Coleraneh heirs at law. But this is agreed by 
the counfel on both fides. 

But the defendant Mrs. DupleJ/is^ and the in- 
fant daughter, are both charged by the infor- 
mation to be aliens ; and that charge is upor^ 
this occafion to be confidercd as true : How 
then did the defendant Mrs. Bupkjfis take this 
chattel intereft ? She took it and holds it for 
the benefit of the King, though it will not ac- 
tually veft in the King till office found. 

And the cafe put by one of the defendant's 
counfel, is direftly otherwife than he fuppofed 
it : For if a fubjedt and an alien are joint pur- 
chafers of land, and the alien dies, the whole 
land (hall not furvivc abfolutely, but fubjed to 
the King's title ; for upon office found, the 
King Ihall have a moiety. Page\ cafe, 5 Co. 
52. b. I Inji. 186, a. 4 l-^on. 82. Which fhew 

that 
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that the alien does not take for his own, but 
the King's benefit. 

The reafon why the King fhall have the land 
purchafcd by aliens is, that the kingdom may 
not be impoverilhed by them. Aleyn. 14. the 
King and Holland. 

The cafe of the Attorney-General againft Sir 
George Sands ^ is reported in Hardres 488. But 

I have a manufcript copy of Lord Chief Baron 
Hale's argument in that cafe ; and becaufe I 
think part of it very pertinent upon this occa- 
lion, 1 will cite it verbatim. 

If an alien be ce/iuy que trujt^ at this day, of 
an inheritance, the truft fhall be executed in a 
court of revenue for the King ; Holland^s cafe^ 

II Car. I. This was in effefl: agreed. And the 
reafon is, becaufe the alien had no capacity to 
purchafe for any one but the King ; and becaufe 
of the infinite inconveniences that might follow, 
by letting in aliens to the pofleffion of our land ; 
1 was counfel (he fays) in Holland^s cafe : there 
the King was intitled by prerogative, upon the 
account of the incapacity of the alien to pur- 
chafe ; there, though the King could not have 
the intereft in point of law, and an informa- 
tion of intrufion would not lie, yet by a bill in 
equity it might have been decreed. 

Having fhewn that an alien can only purchafe 
for the King's benefit, I will now confider whe- 
ther the defendant Mrs. Duplcjfis ought to difco- 
yer whether fhe be an alien, or not. 

I think 
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r think that flie ought to make the difcovery ; 
and that (he, by difcovering, cannot lofe what 
fhe never had ; for fhe did not take for her own 
benefit, but the King^s : And the cafes cited 
upon this head, when properly obferved upon, 
warrant this opinion. 

In the cafe of Smit/j and Read, Tr'ni. 12 Geo. 

2. in Cane, cited from Bacon s Ab. vol. 3. p. 
799, l^ord Chancellor held that the dL^fendant 
was not obliged to difcover, whether he was a 
papift or not ; becaufe the difabiiities and inca- 
pacities impofed by the ftatute of 1 1 &* 1 2 W. 

3. are impofed by way of penalty upon all per- 
fons exercifing that religion : But his/lordihip 
fays, this is not like the cafe of an alien or 
baftard, who are incapable by the general law^s 
of the land to inherit. 

I have a manufcript note of this cafe, from 
the late Mr. Bayley ; and he mentions it to be 
determined on the 19th of March 1736, and 
that the plea was allowed for the reafons already 
given ; but then he reports, that Lord Chancel- 
lor dillinguiflied the cafes of aliens and bailards 
tjius; that by the common law, an alien was 
not a perfon capable of purchafing, nor a baf- 
tard of inheriting, and therefore, as fiich per- 
fons have no colour of title, it may be rca'on- 
able for them to difcover, whether aliens or baf- 
tards, or not, 

Harrifon againfl Southcote, in Cane. 3 i July 
1751. Lord Chancellor held, that though the 
defendants might avail themfclves of the fta- 
tute 
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tute 3 Geo. i. for their defence, yet that they 
were not obliged to difcover, whether they 
claimed under a papift, or not. 

I agree both thefe determinations to be per- 
feftly right : But Lord Chancellor himfelf has 
diftinguiflied from the prefent cafe j and I will 
endeavour to enforce the diftinftion. 

Before the ftatute of 1 1 ^ 1 2 PT. 3. A pa- 
pift had as good a natural right to take by pur- 
chafe, as any other fubjedt ; that ftatute has 
laid him under an incapacity to purchafe, and 
is penal : And he (hall not difcover that incapa- 
city ; let thofe who claim to his prejudice prove 
their cafe as they can. 

But this was never the cafe of an alien ; he 
by law could never purchafe for his own benefit, 
but only for the benefit of the crown ; and 
therefore he fhall be obliged to difcover what 
belongs to the crown. 

Monnins and Monmns, 2 Ch. Rep. 68. A 
demurrer to a bill for difcovering, whether the 
defendant was married, held good } becaufe ^f 
married (he forfeited her eftatev 

This is the cafe of alForfeiture, which falls 
within my rule. 

Wrottejly againft BendiJJjy 3 Peer Williams 
235. daughters under a fettlement, were in- 
titled to portions, provided that if any daugh- 
ter (hould marry without the confent of her 
mother, then fhe fhould forfeit her portion, and 
it fhould go over tothc other daughters. The de- 
murrer 
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murrer to the bill was allowed by Lord Talbot : 
But this will admit of the fame anfwer ; that 
it is the cafe of a forfeiture. 

There were other cafes cited for the King. 

Tbe profedor againft Lord Lumley^ Hardr. 
0,2. An outlaw obliged to difcover his eftate for 
the benefit of the crown : though he infifted. 
Nemo tenetur feipfum prodere* 

Richards and Richards was a cafe, of baftar- 
dy, and no demurrer to the difcovery. 

May againft May^ 26th jlpril 1734, in Cane. 
Bill to perpetuate teftimony, againft the mar- 
riage of Charles May, father of Baptiji May ; 
fuggefting that the plaintiff was the right heir, 
under a limitation in a fettlement, if Charles 
May had no fon. And the bill charged, that 
Charles May was not married till after the birth 
of Baptiji ; and that he was illegitimate : And 
a private a£t recited, that Charles May was not 
married when Baptili was born. And Charles 
May was examined by the judges and lords : 
And he was afked, whether he was not examin- 
ed by the judges and lords ; and he demurred to 
that queftion j but Lord Talbot over-ruled the 
demurrer. 

Adlington againft Conn and another, 28 th 
July 1740, in Cane. This was a bill brought by 
the daughter and heir at law of the teftator, 
charging that the eftate was devifed upon fecret 
trufts to charitable ufes. The defendants plead- 
ed the ftatute of frauds i and that a parol truft 

was» 
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was void. But Lord Chancellor was of opini- 
on, that they (hould anfwer. And yet there 
would have been a difability and lofs of the 
eftate, by the mortmain aft 1736, if it had 
come out that it had been formally devifed upon 
a truft to charitable ufes. 

Lucas againft Evans ^ 6th /lug. 1745. Devife 
to the teftator's wife, and if (he marries that 
flie (hall lofe half of his perfonal eftate ; On de- 
murrer, Lord Chancellor held this was no mat- 
ter of penalty but a mere civil right to have the 
eftate upon a contingency. And he diftinguifh- 
cd this from the cafe of a marriage without con- 
fent ; for there the perfon who claims fnall not 
have a difcovery. Mr. Attorney apprehended, 
that Lord Chancellor confidered the principal 
cafe as upon a limitation ; and the other as a 
forfeiture, for a breach of the condition. 

The firft caufe of demurrer is, that the title 
of his majefty, if any he hath, is a title at law, 
without any equitable ingredient. 

Mr. Attorney admits it is ; but that is no 
reafon of itfelf, why his majefty ftiould not 
have a difcovery of fuch matters as are within 
the defendants knowledge, and will make out 

that title. 

For it is fuggefted in the information, that a 
difcovery is necefTary to enable the crown to 
proceed upon the commiffions which have been 
iflued under the great feal, and that is fufEci- 
ent. 

The 
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"The cafes on this head are innumerable ; but 
I fliall only take notice of one of them, be- 
caufe it was cited. 

Smithies againft Lewis, i Vern. 398. It was 
held by Lord Chancellor Jeffreys, upon a de- 
murrer, that the plaintiff who had recovered 
at law was intitled to a difcovery, whether the 
defendant's eftate was fraudulently conveyed to 
truftees, to protefl: it againft the plaintiff's ex- 
ecution. 

As to the objedlion made by the King's coun- 
fel, that the demurrer is too general, being to 
every thing that tends to a difcovery of the de- 
fendant's being an alien, I think that it is well 
enough : becaufe the demurrer being to parti- 
cular queftions mentioned in the information, 
and the information, after enumerating parti- 
culars, afking the queftion generally, the de- 
murrer properly purfues the Words of the infor- 
mation : Though I admit, that demurring or 
pleading to what is not anfwered to, is informal 
and bad ; becaufe the court muft look through 
the bill and anfwer to pick it out, which would 
be endlefs. 

The demurrer to the reTief is, as to what 
feeks to have the title of his majefty to the 
eftates, annuity or rent-charge, in the infor- 
mation mentioned, tried at law ; or that feeks 
to have the poffeffion of the real eftate or (Chat- 
tels real of the late Lord Colerane delivered to 
his majefty, with all the deeds, evidences and 
writings thereto belonging. 

I think that there muft be an office found, by 
virtue of a commiflion under the great feal, and 

M that -I 
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that this court cannot difpenfe with it, by di- 
reding his majefty's title to be tried in any 
other manner ; nor do I fee that we can dif- 
pofc of the poffeffion or deeds till an office is 
found for the King : For it is that which vefts 
the eftate in his majefty ; and the poffeffion 
and deeds muft follow the eftate, as the ihadow 
does the fubftance. But ftill this demurrer 
muft be over-ruled j for being bad in part, it 
is fo in the whole. 

A cafe ci. As to the demurrcr to the difcovery of the 

port of"*'' infant's being an alien, Mrs. Duplejfts\ counfel 

Mrs. Du- infifted that it ought to be allowed, becaufe ftc 

mufrer as*' Hiight be a witncfs upon a proper proceeding. 

to her And cited the cafe of Vernon ^nd Airy ^ 16 A. 

daughter, jsfo'uember 1737, in Cane. The defendant was 

no way concerned in intereft, but had fevcral 

letters of a material defendant in his hands, 

wrote to his teftator : He demurred to the dif- 

covcring and producing the letters. And the 

demurrer was allowed, and rightly ; becanfe 

he was not concerned in intereft. 



Reafons for But thcrc fccms to me to be no colour far 
ovtr-ruiing ^jjjg caufc of dcmurrcr in the prefent cafe ; be- 

heroemur- * - - ' 

rer as to 



ter. 



caufc Mrs. Duplets took an intereft by Lord 
her daugh- Cokrane's will ; and ftie is charged with having 
entered upon Lord Colerane's eftates, and with 
receiving the rents and profits, for which (lie 
was to be accountable to the infant at 2 1 or 
marriage ; and may, eventually, be account- 
able to the King for them. 

But as to fome of the queftions which the 
defendant Mrs. Duplets has here demurred to, 
I think that flie ought not to anfwer them ; as 

whether 
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whether fte ^as not with child by Lord Colerane^ 
and whether the other defendant Henrietta Rofa 
Peregrin^ Hare is not the illegitimate daughter 
of Lord Cokrane by her ; for the difcovcry of 
thefe matters, might fubjcfl: her criminally to 
ccclefiaftical cenfures* 

However, as the demurrer relating to the 
daughter is bad in part, it is fo in the whole, 
and ipuft be over-ruled. And accordingly, 
the demurrer to the different parts of the infor- 
mation was over-ruled by the whole court. 

Mrs. DupleJJiSj appealed from this order for 
over-ruling her demurrer, to the Houfc of 
Lords ; and their Lordfhips, after hearing 
cqunfel on both fides, put the following quefr 
tion to the judges prefent, on Tuefday the 1 3th 
day of March 1753. ' 

Whether the legal difability of an alien to 
hold lands, was a penalty or a forfeiture ? 

Lord Chief Jufticc Willes^ having conferred 
with ftff* Juftice Wright^ the other judge pre- 
fent, delivered their opinion, - that the legal 
difability of an alien to hold lands, was not a 
penalty or a forfeiture. 

He faid, that a penalty pr a forfeiture 'Jtas 
infli£ked for fome ad or negledt, in contcrppt 
pf the Ijiy? ; but that the di&bility of an aliea 
to hold lands arofe from the policy of the lav> 
witho* any fuch ad or negled : And compared 
it to the incapacity of an infant or feme-covert 
to grant. And faid, th^t there was no diffe- 
rence in refpefl: of the incapacity, whether it 
was iq the grantor or grantee. 

M 2 Lord 
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Lord Chancellor concurred with the judges : 
And declared his opinion, upon the demurrer 
as to Mrs. Duplejfts herfelf ; that the crown 
had a right to a difcovery, whether Mrs. Du» 
plejjis was an alien or not : That it was not a 
prerogative right, but the fame right that every 
fubjeft had to a difcovery; cither to fupply 
evidence, or to prevent expence and delay in 
procuring evidence ; which would be infinite in 
the prefent cafe, if commiflions were to be fent 
abroad, to examine witnefles relating to her 
birth, ^c. 

And as to the demurrer relating to the 
daughter, his lordihip faid, that Mrs. DupleJ/is 
had an uncertain chattel intereft; which, ac- 
cording to Borq/lon\ cafe, 3 Co* 19. was to de- 
termine on the infant's death, or age of 21 
years or marriage; that this was a truii, for fhe 
IS to account to the infant, if ihe lives to 21 
or to be married : And that this might be a 
truft, eventually, either for the heirs at law, 
the infant, or the King : For if fhe died before 
21 or marriage, it would be a truft^or the 
heirs at law; and if ihe lived to 21 or marri- 
age, and was an alien, it would be a truft for 
the King. So that a court of equity might ap- 
pouit a receiver, and take care that the rents 
and profits were not embezzled, but fecured 
to the perfons who Ihould in the €vent be in- 
titled.. And to this end (he ought to difcover, 
whether her daughter is an alien or not. And 
was therefore of opinion, that the order^f the 
Court of Exchequer was right, and ought to 
be affirmed. And it was accordingly afiirmed. 

Hilary 
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The King again/i John Dibbens. 

TH E defendant was conviftcd on the fta- The court 
tute 1 fT. &f M. c. 18./. 18. at the quar- *>y the pri- 
ter feffions for the county of Somer/efj for mak- difchar^'J 
ing a difturbancc in a church during the time penalty fix- 
of divine fervice j whereby he was to fufFer the tutejas ' 
pain or penalty of 20/. to his maiefty's ufe. well as a 

Mr. Gapper moved, the laft term, to difcharge mlntJ\ 
this penalty; upon an affidavit of the defrn-^®'*^- 
dant's being out of his fenfes, and of his ina- 
bility to pay it. And it appeared that he had 
lain in gaol above two years. But this being a 
certain fixed fine by ftatute, I and my brothers 
Legge and Smythe had at firft fome doubt of our 
power; but, on confidering the privy feal, i 
Geo. 2. which empowers the barons to com- 
pound or difcharge all forfeitures of recogni- 
zances, penalties, fines, iflues, amerciaments, 
and other fums of the nature of recognizances, 
fines, ifiues and amerciaments, whereby the 
fubjeflis are chargeable to his majefty, wc were 
of opinion that the privy feal extended to this 

cafe. 
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cafe. And I cited a precedent from the treafu- 
rer's remembrancer's office, of the 21ft of No- 
vember^ 6W. & M. where, upon a motion to 
compound a fine fet on an offender, the court 
ordered precedents to be fearched, whether 
fines judicially fet had been compounded : And 
on the 5 th of February following, the defen- 
dant was admitted to compound. And this was 
thought a very ftrong cafe in favour of the 
prefent defendant : Becaufe when a court of 
juftice has fet a certain fine for an offence, the 
offender is by the judgment as liable to be im- 
prifoned for the nonpayment of it, as when the 
penalty adjudged is fixed by ftatute ; and there 
is the fame reafon that the fubjed fhould be 
relieved in the one cafe, as the other. And 
iince the words of the privy feal were large 
enough to include the prefent cafe, the court 
difcharged the penalty, and ordered a liberes e 
Prifona for the defendant's relief. 

See the aft 4 Geo. 3. c. 10. for the more eafy 
difcharge 6f recognizances eflreated into this 
court. 



Eafter 
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The King againji the inhabitants of the Artil- 
lery Ground in Tower Divifion, and Thomas 
Bray, Efquirc. 

IN the account of Sir Robert Baylies^ re- The coiiec- 
ceiver of the duties on houfes for the coun- ^^^.^f ***® 
ty of Middle/ex^ two fupers were fet on the in- duty ar<? 
habitants or coUeftors of tht Artillery Ground ""^^^^^ 
in Tower Divifion^ for the year 1738 ; one forfor^what 
eg/. %s. and the other for xil. i zs. for fo much^l^^'^P^^^ 
money received and detained in their hands, onceive,but 
account of the duty on houfes. no^ ^p*^ '*»« 

' deficiency 

And both the inhabitants and Mr. Bray^ oiher. 
one of the coUcftors, have obtained fever al or- 
ders to (hew caufe, why the fupers fhould not 
be difcharged, and procefs ftayed. 

The cafe, by the affidavits of Mr. Bray and 
Henry Davis^ appears to be. That Mr. William 
Batchellor and Mr. Bray were appointed collec- 
tors of thefc duties for the year 1738 ; that 
the collcfting book was delivered by William 
Batchellor to Henry Davis^ (from whence it is 

to 

.A- 
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to be prefumed that the commiffioners demrer. 
cd the book to Batchellor ;) that Davis coUeaed 
the money, and paid it to Batchellor^ except 
3/. or thereabouts, which he was ready to de- 
liver to Mr, Bray^ with the colledipg book. 

And the queftion is, Whether the inhabitants 
are (or Mr. Bray^ as a joint officer and ac- 
countant, is » aniwcrable for this deficiency of 
Mr. Batchellor ? 

This queftion depends upon the conftrudion 
of the afts of parliament which create thefe 
duties and appoint the colleftors of them ; the 
material claufes whereof relating to this quet 
tion, it will be neceffary to ftate. 

By the aft 7 ^ff 8 W. 3. c. 18./ 4. It is 
enafted. That the affeffors fhall return the 
names of two or more able and fufficient per* 
fons, within the bounds or limits of thofc pa- 
rifhes or places where they ftiali be affeffors re- 
fpeftively, to be colleftors of the feveral rates 
and duties granted to his majefty ; for whofe 
payment unto the receiver-general or his de- 
puty, of fuch money as they fhall be charged 
withal, the parifh or place by whom they are fo 
employed fhall be anfwerable. 

By fed. 5. The commiffioners are to iffue 
their warrants for coUefting the duties, as they 
become payable ; of all which the coUeftors 
are required to make demand of the parties 
chargeable therewith, within ten days after 
they become payable; and upon payment 
thereof, to give acquittances under their hands 

unto 
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nnto the fcvcral perfons who (hall pay the fame : 
And fuch acquittances (hall be a full and perfeft 
difcharge againft his majefty, to every perfon 
who (hall pay the fame. CoUedoVs are to pay, 
within twenty days after receipt, to the recei- 
ver-general, or his deputy. The commif- 
fioners, in default of payment, are to levy by 
warrant under the hands and feals of two or 
more of them, upon the colleftors, by diftrefs 
and fale of his or their goods and chattel, 
fuch fum and fums of money as he hath re- 
ceived, or as ought by him to have been paid, 
and is not paid by reafon of his failure in doing 
his duty. 

Hjfefl. 7. If perfons charged refufe to pay 
thefe duties^ it (hall be lawful for the officer 
or coUedor to diftrain. ^ 

By feSl. 9. Two or more juftices are to in- 
quire into the number of windows, and to en- 
large or abate the aflTeffment, and fign the fame ; 
and (hall like wife nominate and appoint two of 
the perfons named in the faid certificate or af- 
fe(rment to be collectors for the refpeftive divi- 
fions and places for which they were fo prefent- 
ed ; and (hall deliver, or caufe to be delivered, 
fuch a(re(rment (b by them allowed of, unto the 
refpeftive perfons by them nominated to be col- 
leftors for the yjar enfuing , who are hereby 
ftridkly injoined and required, to colled and 
pay the feveral rates and duties fo rated and 
a(reffed, and to give acquittances, according to 
the diredions herein before contained for and 
touching the coUe&ors of the duties. 

By 
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Byyj^. 14. If any colleaor (hall neglefl: to 
pay, the commiffioners arc to feize his perfon 
and eftate, and to fell the eftate fo feized. 

The aft 6 Geo. i.c.2i.f.6i. recites the ad 
7 W. 3. c. 18. and the 9th fcftion of the 8 &f 9 
FFl 3. and that it is found by experience, that 
in fome places the coUedors do name infolvent 
pcrfons to fucceed them, who run away and 
leave a debt on the parifh or place } which, be- 
ing anfwerablc for the collectors, is often vexed 
with procefs, without having any power, as the 
law now ftands, to raife the arrears fo incurred, 
by a re-afreflmcnt : For remedy whereof, be it 
enaded, that from and after the firft of Augu/i 
1720, the faid juftices of the peace, who are 
commiffioners for the faid duties, or any three 
or more of thei]^, Ihall and may, within their 
refpedtive limits, appoint two fuch perfons as 
they fhall think able and refponfible, to be col- 
lectors within the faid pariihes and places, or 
any of them, of the faid duties on faotifes^ 
from time to time, (whether their names be or 
be not prefented by the preceding coUedors as 
aforcfaid ; ) and in cafe there fhall be any arrear 
of the faici duties oh houfes, by reafon of the 
failure of any fuch colledlor or colledors as 
aforefaid, for which any parifli or place (hall be 
anfwerablc, it fhall and may be lawful to and 
for any three or more juftices of the peace, 
being commiffioners for the faid duties on 
houfes, to caufe fuch arrear to be re-aflefled 
within the fame parilh or place refpeftively, on 
all fuch houfes as are liable to the payment of 
the faid duties on houfes and to caufe the fame 

to 
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to be raifed ; and (for default of payment) to 
be levied by fuch ways and means as the 
duties on houfes are to be raifed and levied in 
fuch parilhes and places refpeQively, and to 
caufe the money fo raifed or levied to be paid 
to the receiver-general of the faid duties, or , 
into the exchequer, for the refpeftive ufes and 
purpofes whereunto fuch arrears (if they had 
been duly paid by the faid coUeftors) are ap- 
propriated and appointed, by the feveral afts of 
parliament in that behalf: Any law or ftatute 
whatfoever to the contrary notwithftanding. 

But it is objeded, on the part of the crown 
and the inhabitants of the Artillery Groundj 
That Mr. Bray is to be confidered as a joint 
accountant to the crown with Mr. Batchellor^ 
and therefore liable to make good his defici- 
cncy* And to prove this, the cafe of Gill and 
the Attorney-General^ Hardr. 314. is cited ; 
where it was Ifeld that if there are joint ac- 
countants, each is liable for the whole in the 
King's cafe, though not received by himfelf j 
but that the law is otherwife in the cafe of com- 
mon perfons : As in the cafe of joint executors, 
none is anfwerable for more than comes to his 
hands feverally. But yet in that cafe, if by 
agreement among themfelves one be to receive 
and inter-meddle with fuch a part, another with 
fuch a partj each of them will be chargeable 
for the whole ; becaufe the receipts of each are ' 
purfuant to an agreement made between both. 

Lord Hale and the court were confidering 
the cafe of joint accountants, where they be- 
come fo by their own voluntary afts, and there- 
by engage for the condufl of each other j and 

if 



c? 



«r* EASTER TERM, 27 Geo, 2. 1754; 

if they were not to be anfwerable for each 
other's receipts the crown would be remedilefs : 
But here an office is impofed upon the collec- 
tors, under a penahy ; and if they arc not an- 
fwerable for each other's deficiency the crown 
is fafe, for the parifli or diftrift is exprefsly 
made liable for the deficiency of the coUe&ors. 

By the 5th feftion of the aft, 7 &SW. $. 
colleftors are to make demand ; and, on pay- 
ment, to give acquittances, which fhall be a 
/ difcharge. This feems to import, that the col- 

I leftors were to join in all afts, and if it were 

fo, it would be like the cafe of truftees, who 
are not anfwerable for each other's receipts^ 
becaufe they muft join in the execution of their 
truft. But by the latter part of this fe£tion» 
there is a remedy given, by diftrefs and fale of 
the goods of the particular colledor not paying 
what he has received ; and this is enforced by 
fedion (4* And fo they are c#fidered, not as 
joint colleftors, but like executors; who 
(though they may aft feparately) are not an- 
fwerable for more than comes to their refpec- 
tive hands, unlefs they join in receipts or other 
ads, and it cannot be known what part of the 
aflfets each executor received ; in which cafe 
each of them will be chargeable with the whole 
aiTcts. And this difference between truftees and 
executors is taken in Fellowes againft Mitchell 
and Owerij 2 Vern. 5 1 5. and in Churchill againft 
Lady Hob/on^ i P. Williams 241. 

But in this cafe Mr. Bray has not aded or gi- 
ven any receipt j nor will his negled to afl: be 
fufficicnt to charge him, as it does not appear 
that any afteftment was delivered or tendered to 

him. 
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him, though it is exprcfsly required by the 9th 
fcaion of the aft, till all the money had been 
coiiefted but about three pounds. 

And this conftruftion ought the rather to 
prevail in favour of Mr. Bray ; for otherwifc 
(as his counfel objeScd) it would be in the pow- 
er of the commiflioners to join a beggar as a 
colledor to a man in good circumftances, and 
to fubjcfl: him to the deficiency of the beggar. 

It was then objefted by the counfel for the 
inhabitants of the Artillery -Groundy that by the 
6 Geo. I • the re-afleflment is to be on all houfes 
liable to the duties ; and fo perfons who have 
come into the liberty fmce the affeffment will be 
liable to make good a deficiency which incurred 
by the infolvcncy of a colledor before they had 
any concern in the parifh j which would be a 
great hardfhip upon them. But the anfwer is, 
that if it be a hardfhip, it is a hardfhip which 
the a£t has laid upon them ; and it would have 
been impracticable to have raifed the deficiency 
otherwife : But the chance of removing out of 
a liberty where there is a deficiency, is equal to 
that of removing into a liberty where there is a 
deficiency ; and fo'the hardfhip (if any) is quite 
accidentaL x 

But we have been attended with two prece- 
dents that are in point ; but one only pn debate. 

The cafe of Bowers Churchy 2d May 1749, 
in the King's remembrancer's office, was — 
That he and Samuel Angel were appointed coU 
Iffftors for the duties upon windows for the ward 

of 
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of Charing^Cro/Si in the parifli of S/* Martin xm 
the Fields^ within the liberty of Wejtndnfhr^ 
for the year 1 74S ; and that Arml folcly a^e4 
as colledor in the ward ; and that Bowers 
Churchy declining to aft a$ colleftor, never did 
colleft any money within the pariih, on account 
of the duty ; notwithftanding which, the fum 
of 1 60/. 6/. had been returned infuper ou the 
fjlid Bowers Church and Angela as colleQ:ors pf 
the ward of Charing-Crofs^ in the account of 
Sir yohn Bo/worthy receiver of the duties. An 
order to ftiew caufe, why the infuper fliould not 
be difchafged againft Bowers Churchy and all 
procefs ftayed thereon, was made abfolute, on 
affidavit of fervice: So this pzSkd fub /i/entio. 

qoth May 1749. The cafe of Samuel Mondsay 
and Henry Philips^ in the King's rememhran* 
cer's office, was thus ; 1 hat Monday and BhiU 
lipSy together with Perriw, othcrwife Parmn 
Martin^ were appointed coUedtors for the rates 
and duties upon houfes, for Rupert-Street and 
King-Street wardsr^ in the parilh of St. James 
Wejlmivjler; iot the year 1746; but that no 
book or books was or were detivered to Monday 
or Philips to colled the faid duties, nor did they 
or either of them receive any part taf the duties, 
nor fign any receipt for the fame, till after Mar^ 
tin^ who was the only coUeflor who had receiv- 
ed any of the feid duties, had abfconded ; and 
thereupoi^ Monday accepted the- book tb collet 
ihe refulue of the faid taxes for Rupert-Street 
ward, and colle<5led 6/. i^s. 6d. and Phillips 
accepted the bbolc to colled the refidue of the 
taxes for King-Street ward, aod colleftcd 9/. 8j. 

That 
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That a warrant being iffued zgz.in(i Martin^ he 
paid Monday and Phillips 200/. in part of the 
money collefted by him ; which fums of 200/. 
61. 15J. 6d. and 9/. Ss. Monday and Philips 
paid to the receiver-general of the faid duties, 
for the year 1746: Notwithftanding' which, 
47/. 15J. 6d. hath been returned infuper on the 
faid Samuel Monday, or colleftor in the ward of 
Rupert-Street, and the fum of 104/. igs. hath 
been returned infuper on Henry Phillips, as col- 
leftor in the ward of King-Street, in the ac- 
count of the receiver-general, and procefs of 
Dijiringas hath iffued. It was ordered that Mr. 
Attorney- General fhould fliew caufe, why the 
infupers fhould not b^ discharged agaiuA thi^ 
faid Monday 2J\d, FhiUips, and all procefs ftayed 
thereon, ' And in Michaelmas term following, 
en hearing Mr. Attorney-General for the 
crown, and Mr. St4irhe for the inhabitants^ 
and the late Mr. Ford and Mr. Evans for M<>»-. 
day and Philips, the -order was made abfolutc. 
And this is a cafe determined upon debate. 

The order, in the principal cafe, was made 
abfolutefor difcharging the fupers, and flaying 
proccfis againft Mr, Sray ; but tie fupers and 
procs^s were continued, .againft the inhabitants 
of the Artillery-Ground, for levyiag the feveral 
fums fet upon them by the faid fupers. 



Trinity 
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TRINITY TERMj 

27 & 28 Geo. 2. 1754. 

The King again/l Buchanan and Hamilton. 

Where the A N cxtcnt iflucd againft the defendants ; 
quaft an^ JLJL on which an inquifition was taken, and 
extent and goods, ^c. Were fcizcd into his majefty's 
iTnd^gran^^ 1 hcy becamc bankrupts. But after- 

new cxtcnt wards it was difcovered, that there were fomc 
wr wftc! <^l<^tbs in the hands of a packer, belonging to 
them. And Mr. Perrotij on an affidavit of 
this faft, moved to quafli the extent, and in- 
quifition ; and to have a new extent, of the 
fameiefte as the former, in order to find and 
feize thefe cloths : And obtained an order to 
ihew caufe, upon notice to the packer and the 
aflignees of bankrupts ; which was made abfo- 
lute, upon an affidavit of fervice, on 13th of 
>6"754. 
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30 Geo. a. 1757. 

The King again/l James Jetherell. 

THE defendant Jetherell^ being indebted The Aeriff 
to James Harknefs Efquire, receiver-ge-Jop^JJial 
neral of the county of Cambridge^ in the fum age, by the 
of 859A an extent in aid iffued againft hini^y"'®,^ 
for the fame, on the 23d of January 1755, di- where he 
refted to the Iheriff of the county of Hunting^^ll^^^^^^ 
don; and by virtue of an inquifition taken makes fci- 
thereon, he took and feized feveral goods into ^^l!^^^^^ 
his majefty's hands, which were appraifed at aid, and 
2000/. and upwards. ^^^ p»'°^^- 

* cutors re- 

ceive the 

The defendant Jetherell^ being likewife in- "^p«y ^^r 
debted to Henry Southwell Efquire, receiver-ge- Stents i^ 
neral of the county of Huntingdon^ in the fum ^"«^ ^•o'" 
of 500/. another extent in aid iffued againft '^"^ ^^"^* 
him for the fame, on the 27th of January 
aforefaid, direfted to the faid iherift of the 
county of Huntingdon ; and by virtue of ano- 
ther inquifition taken thereon, he took and 
feized the fame goods, which were appraifed at 
2000/. and upwards, as aforefaid. 

N The 
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The leizures were made at different times, 
and in four different towns in the faid county ; 
and after the proceedings before mentioned, 
the feveral fums of 859A and 500/. were paid 
by the ?iflignees under a Cbmmiffion of bank- 
ruptcy againft the defendant Jetherell^ to Mr. 
Thomas yohnfon^ under-flicriff of the faid coun- 
ty of Huntingdon ; who paid over the faid 859/. 
to the faid James Harknefs^ and the faid 500/. 
to the faid Henry Southwell. 

That Mr. Harknefs and Mr. Southwell had 
not paid Mr. John/on poundage, or his cods 
and charges in executing the extents, accord* 
ing to their agreements- 
Mr. Perrott therefore moved, the laft term, 
that Mr. Harknefs and Mr. Southwell might re- 
fpeftively pay Mr. John/on poundage on the 
faid extents, and hisj|cofts and charges relating 
thereto, and his cofts of this application ; and 
that it might be referred to the deputy-remem- 
brancer, to fettle the fame: Which, upon 
reading the affidavits of the faid Mr. Johnfon^ 
and the faid extents, inquifitions and agree- 
ments, was accordingly ordered, unlefs caufe, 
the firft day of this term. 

Mr. Starkie fliewed caufe, for Mr. Harknefs 
and Mr. Southwell^ againft the order ; and 
made feveral queftions. 

Firft, Whether the fheriff was intitled to any 
poundage at all ? And he infifted that the fta- 
tutc 29 EUz, c. 4. only related to private exe- 
cutions ; and by the ftatute 3 Geo. i. c. \ S.f 
3. Sheriffs who levy the King's debts are to 

have 



HILARY TERM, 30 Geo. 2. 1757. 179 

have an allowance of poundage, upon their 
accounts ; but this does not extend to extents 
in aid, for here no account is to be pafied. 

Secondly, Suppofing the iheriflF intitled to 
poundage, whether he was intitled to the whole 
poundage, or only to a proportionable part of 
it ; as he went out of office before a venditioni 
exponas could have iffued, by the courfc of the 
court ? And he infiftcd, that if the debts for 
which the extents iffued had not been paid, 
the goods muft have been fold under a vendi^ 
tioni exponas^ and the new (heriff, by the 9th 
feftion of the ftatute, would have been intitled 
to a proportionable part of the poundage. 

Thirdly, Whether poundage could have been 
retained ? And he infilled it could not, unlefs 
there had been an adual levy : And cited the 
King and BurrelU Bunbury 305. 

Fourthly, Whether this was a matter pro- 
per to be determined on a motion ; And he in- 
fifted it was not ; and that the (heriff ought to 
be left to his remedy, by aftion or otherwife, 
for his poundage. 

Fifthly, Whether the fheriff is intitled to any 
fatisfadion for cofts and charges, beyond his 
poundage ? And he infiftcd that he was not. 

But it was anfwered by Mr. Perrott^ and re* 

folved by myfelf, brothers Legge and Adams^ 

in the abfence of brother Smythe^ as to the 

firft queftion — That the fubje<9: who makes ufe 

N 2 of 
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of the King's prerogative ought not to be in a 
better condition than his majefty himfelf would 
be ; that the fheriflfhas done every thing in his 
power for the benefit of Mr. Harknefs and Mr, 
Southwell^ by executing their extents; that 
they have had the fruit of their extents: And 
the money paid to them refpeftively may be 
confidered as levied or coUeded, within the 
very words of the third feftion of the ftatute ; 
Sir Daniel Norton^s cafe. Lane 74. And as to 
the words, that the IhcriflF fhall have his allow- 
ance upon his account ; that is only diredory, 
where he has not received poundage before, and 
is to fecure it more effedually ; and it would be 
a ftrange conflruflion, that what was intended 
to fecure ihould deftroy the right to poundage : 
And therefore the natural conftruflion is, that 
if the IheriflF Ihould have difburfed more for the 
crown than he had received, he Ihould be al- 
lowed poundage upon his account. And the 
cafe of the King and Burrell is exprefs, that the 
fheriff may retain poundage, without waiting 
for the allowance of it upon his account : And 
fo it was held in the cafe of the. King and White- 
head^ Eajier 1751, upon an extent in aid of 
Mr. Burroughs^ collcdor of the cuftoms at 
BriJioL 

As to the fecond queftion— We held that the 
fheriff was intitled to the whole poundage ; be- 
caufe the poundage, by the 9th fedion of tjje 
ftatute, is only to be proportioned where the 
feizure is by one fheriflF, and the goods fold by 
another ; but here the whole money is coUefked 
and paid to the profecutors of the extents, by 
^ne and the fame flieriff. 

The 
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The third queftion. Whether the fhcriff may 
retain poundage? depends upon his right to it; 
and is confequential, upon the determination 
of the two former queftions in his favour. 

The fourth queftion is not new ; for in for- 
mer cafes we have held the right to poundage 
proper to be determined on ^ motion* 

As to the fifth queftion, it depends upon the 
14th fedion of the ftatute ; and we thought the 
fheriflF, in the prefent cafe, intitled to no allow- 
ance beyond poundage. 

We therefore made the order abfolute for 
poundage ; but difcharged it as to the coils and 
charges relating to the extents, and the cofts of 
this application* 



Hilary 
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31 Geo. a. 1758. 

Attorney-General againji Roger Hines, 

An infor- HT^ H E information charged, that the defen- 
TAln A dant, between the firft day of March 
upon the 1750, and the day qf exhibiting of the infor- 
car?a.c* "^^^^o^» ^^ M/Vi&^^/;w^ term then laft, (to wit) 
32. for lay- at Rat cHff ivi the county of Middlefe^^ within 
ing wool- ^i^g pQj.^ Qf London, did load or lay on board, 

len yarn on ^ iit i»i % \ * 

board a or caufc to bc loaden or laid on board, m a cer- 

cx^or/rti. ^^^^ ^^P ^^ other veffel to the Attorney-General 

on, may be unknown, onc thoufand and fixty pounds 

laid in any weight of yam, made of wool of the growth 

becaufe'the of Great Britain or the dominion of Wales^ to 

offence 18 the intent or purpofe to export, tranfport, 

a'lfd^therr Carry or convey the faid yarn made of wool, or 

arc none- (q caufc the fame to be exported, tranfported, 

words in carried or conveyed, into parts or places out 

the ftatutc. of the kingdoms of Great Britain and Ireland^ 

the dominion of IVales^ town of Berzuick upon 

Tweedy and the ifles of Jerfey and Guernfey^ 

with Sarke and Alderney^ contrary to the form 

of the ftatute in that cafe made and provided : 

Wherefore his majefty's faid Attorn ey-General, 

on behalf of his faid majefty, prayed the confi- 

deration of the court in the premifTes i and 

that 
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that the faid defendant might, for the offence 
aforefaid, forfeit the fum of one hundred and 
fifty-nine pounds eighteen ihillings, of lawful 
money of Great Britain ; being three (hillings 
for every pound weight of the laid yarn made 
of wool fo loadcn or laid on board, or caufed 
to be loadcn or laid on board the faid (hip or 
jother vcffel as aforefaid, contrary to the form 
of the ftatute aforefaid. 

The defendant pleaded not guilty. And 
iffue being joined, it appeared upon the triaU 
that the offence was committed in E^Xy and 
ithat the defendant was not apprehended or ar- 
rcftcd in Middle/ex ; and the information being 
grounded upon the ftatute 12 Car. 2. c 32. it 
was objeded by the defendant's counfel, that 
the offence could only be enquired of and tried 
in the county where it was committed, or 
where the offender was apprehended or arreftr 
ed ; and that there ought to be a verdift for the 
defendant : But the fafl: being fully proved, 
there was a verdiO; for the King, and this point . 
referved for the opinion of the court. 

Mr. Starkie moved the court, the laft term, 
to fet afide the- verdift, and for a new trial ; 
and infiftcd that this was a cafe within the 
equity of the ftatute 21 Ja* i.e. 4. according 
to Lord Chief Juftice Holth private opinion, 
in Hicksh cafe, i Salk. 373. And that by the 
ift and 2d fea^ons of it, all informations for 
offences to be committed againft any penal fta- 
tute arie to btf laid in the county where commit- 
ted, and not clfewherc ; and if not fo proved, 
there fliall be a verdift for the defendant. 
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Sea. 5. Provifo, That it fliall not extend to 
any information or aftion, for tranfporting 
wool, woolfells, or leather ; but that fuch of- 
fence may be laid in any county, at the plea- 
fure of the informer. 

He obferved, that this provifo would not in- 
clude the prefent information for laying woollen 
yarn on board a ftiip or veffel with intent to 
tranfport it ; for here no tranfportation of wool 
is alledgcd ; and woollen yarn is wool partly 
manufaaured, and a diflferent thing from raw 
wool. 

He then ftated the 5d and 5th feftidns of the 
ftatute 1 2 Can 2. c. 32. 

Se^. 3. Difpofes of penalties and forfeitures^ 
one moiety to the E^ng, and the other to him 
that fhall fue for the fame, by aftion of debt, 
' bill, plaint or information, in any of his ma- 
jefty's courts of record, or before the juftices 
of afEze, or in the general quarter feffions of 
tlie peace ; in which fuit no effoin, protedion, 
or \yager of law, fhall be allowed. 

Se^. 5. That every offence that (hall be done 
or committed contrary to this aft, (hall and may 
be enquired of and heard, examined, tried and 
determined, in the county where fuch wool, 
woolfells, mortlings, ftiortlings, yarn made of 
wool, woolflocks, ^c. refpedively, fliall be fo 
packed, loaden or laid on board as aforefaid, 
or elfe where fuch offenders (hall happen to be 
apprehended or arrefted for fuch offence, in 
fuch manner and form, and to fuch effed, to 

all 
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all intents and purpofes, as if the fame offence 
had been wholly and all together done and con^- 
mitted at and in fuch county. 

He then objedled, That this is a new offence, 
and the manii^r of proceeding diredled by the 
ftatute which creates it j and though here are 
only affirmative words, yet this offence is made 
local, to be tried in the county where commit- 
ted, or where the party was apprehended, 

He took the difference between cafes where 
there is an antecedent offence, and a fubfequent 
ftatute direflis the manner of proceeding ; and 
where a new offence is created, and the manner 
of proceeding is direded by one and the fame 
ftatute : In the former cafe negative words are 
neceffary to make the offence local, in the latter 
they are not. 

* And he cited Stradtingh cafe. Plow. Com. 
206. and Dr. Fo/ierh cafe, 11 Co. 59, 64. on 
the ftatute of 31 Ed. 3. of writs of error 
brought upon judgments in this court, that the 
power 6f the Lord treafurer and judges appoint^ 
cd by the Kmg's commiffion is taken away by 
the authority given to the Lord Chancellor and 
Lord Treafurer to examine the errors in thofe 
judgments ; and yet there are only affirmative 
words : And the reafon is. That the defignation 
of thefe two great officers is exclufive of ojthers, 
in this ftatute introdudtive of a new law. 

So in the cafe there mentioned, upon the fta- 
tute 27 H. 8. c. 7. a grant of lands within the 

furvey 
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furvey of the court of augmentations muft be 
under the feal of that court ; and a grant under 
the great fcal is void. 

And to enforce his objeftion, he infifted that 
the authority given to try in the county where 
the offence was committed, or the party appre- 
hended or arretted, would be nugatory and 
could have no effefl:, unlefs the court fhould 
put the eonftruftion upon thefe words which he 
contended for. 

Mr. Attorney-General, contra. 

This is an information for an offence againft 
a ftatute, and it is tranfitory in its own nature, 
and may be laid in any county, at the eleftion 
of the crown. 

And in anfwer to Lord Chief Juftice Holf^ 
private opinion in Hicks' s cafe, Jie cited the King 
againft Gaulj i Salk. 372. i Lord Raym. 37c. 
and Hicks* s cafe, i Salk. ^73. and Harris againft 
Reyneyy Eajier 1734. B. fi. where the judges 
agreed that the ftatute 2 1 Jac. i . <iid not ex- 
tend to any offences created lince the making of 
it ; and the reafon of it is, 1 hat the preamble 
I'peaks of offences againft divers and fun^ry pe- 
nal laws and ftatutes of the realm;. and the 
enafting claufe for or concerning offences com- 
mitted or to be committed againft any penal 
ftatute, muft relate to a ftatute in being, for 
there can be no offence againft a ftatute which 
does not exift. ^ _ 

He 
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He admitted, that affirmative (latutes, intro*^ 
duftive of new laws, might in fome cafes im- 
ply a negative : But he infifted that that rule of 
conftrudion was not applicable to the cafe of 
the crown ; for if, according to Lord Cokeh 
opinion, 4 Inji. 172.. the King is bound by 2C 
yac. becaufe he is named, it will follow that he 
is not bound where he is not named. 

He cited the Attorney-Genetal againft Browfe^ 
Bunbury 236. 

He faid, that a colleftion of precedents had 
been made for tranfporting wool ; that 388 
were laid in Middle/ex^ and only 15 in other 
counties. 

Mr» Solicitor General. 

In anfwer to Stradlingh cafe, in Plowd. Com. 
206. faid the greafeft abfurdity would have 
been introduced by the ftatute of 31 Ed. 3. 
giving power to the Lord Chancellor and Lord 
Treafurer to examine the errors in judgments 
in this court, if the former jurifdiftion had not 
been taken away. 

He infifted that the authority given by the 
5th feftion of i^ Car. 2. to try in the county 
where the offence was committed, or the party 
apprehended or arrefted, was not nugator}*-, 
but neceffary, to give juftices of affize and at 
the quarter-feffions jurifdi^on to try and de^ 
termine offences againft tne ftatute j which 
they would not have had without thofe word^ 

though 
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though the fuperior courts would have had it 
s Lord Hal^s fleas of the crown 29, 30. 

Mr. Perrott added the cafe of the Attorney^ 
General and Ro/evear^ Eajier 2 Geo. 2. 1729. 
information on the ad 5 Geop i.e. iS./. 24. 
for one hundred pounds penalty for landing fo- 
reign fait, and on 8 yimu c. y./. 1 7. for the 
treble value, for affifting in the unfliipping. 
And the fait is laid to be imported and landed 
(to wit) at Ratcliff in the county of Middle/ex^ 
within the port of London. The defendant 
pleaded the general iflfue ; and it appeared in 
evidence, that the fait was landed at the port 
of Fowey in Cornwall'. But there was a verdift 
for the King. 

Mr. Ward moved for a new trial, arid iniiftr 
ed that the port where the fait was imported and 
landed was made local, and that the informa- 
tion, by the Special defcription, had tied up the 
offence to the port or place of importation and 
landing. 

But the court, after hearing Mr. Attorney- 
General, were of opinion, ' that an offence 
againft an afl: of parliament is tranfitory in its 
nature, and may be laid in any county, if not 
otherwife reftrained; and that the penalty of 
100/. given by 5 Geo. 1. was but an additional 
penalty to the treble value given by 8 Anne ; 
and as the information was well laid in Middle- 
fex for the penalty incurred by that ad, fo it 
was for the penalty iflfturred by 5 Geo. i. And 
urianimoufly denied a new trial. 

But 
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But judgment was afterwards arrefted, be- 
caufe it was only alledged in the information 
that the duties were not paid, but not faid that 
they were not feciired. Bunbury 286, 295. 

The court took time to confider of the prin*- 
cipal cafe till this term. 

I was of opinion, upon confideration,, that 
an offence againft a ftatute was tranfitory in its 
own nature, becaufe it was the fame offence in 
all counties ; and that the King's prerogative 
or right to lay his information in any county 
could not be taken away without exprefs nega- 
tive words, according to 4 Inji. 172. Afcougl/s 
cafe, Cro. Car. 525. and the King and Mann^ 
2 Strange 749. 

And that the power given by the ftatutc 12 
Car. 2. c. 32. to inquire of and try offences 
againft it, either in the county where they were 
committed, or where the party was apprehended 
or arrefted, only related to juftices of affizc and 
the quarter-feflions ; which courts would not 
have had jurifdiftion to inquire of and try 
thofe offences, without fuch fpecial words, ' 
though this, as one of the fuperior courts, had 
it : And that therefore they were not nugatory, 
as Mr. Starkie contended, but had their proper 
effcft. 2 Lord Hale^s pleas of the crown 29, 
SO. 

Brother Legge gave no opinion, as he had 
not heard the argument : but my brothers 
Smythe and Adams concurred and agreed, that a 

fubfequent 
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fubfequent ftatute in the afEroiative did not take 
away the King's right of laying his information 
in any county he pleafed, and that the provifion 
in this ftatute to inquire of and try offences in 
the county where they were committed, or 
where the party was apprehended or arrefted, 
was not reftriftivc, but enlarging ; to give juf- 
tices of adize and the quarter feilions a jurif- 
diftion which they otherwife would not have 
had, though this court bad it. 

And upon the whoFe we held, that the infor- 
mation was properly tried in Middle/ex; and 
ordered the Pojiea to be delivered to the clerk 
in court, ,for the King, with liberty to fign 
judgment. 



TRINITY TERM, 

31 Geo. 2. 1758. 

The King againjt Robert Budd. 

Copyhold rx^ H E defendant, Robert Buddy was out- 
LSabkto A lawed at the fuit of Charles Handford 
be rtiz d and Richard Bullock ; and by an inquifition 
outlawry, t: ken upon a fpecial capias utlagatum^ he was 
becaufcit (amone: other things) found to be feized in 

would be ^ ° ° £gg 

prtjudicial ICC, 

to the lord 
of the 
manor. 
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fee, according to the cuftom of the manor of 
Bijhops Sutton in the county of Southampton^ of 
a mefluage and lands ; and alfo feized, ac-' 
cording to the cuftom of the faid manor, in rc- 
vcrfion in fee, after the death of William Buddy 
of other lands ; and that the faid nieiTuage and 
lands were copyhold lands, held under the Bi- 
fhop of Winchejler^ Lord of the faid manor, 
and fubjed to feveral mortgages in the faid in- 
quifition fpecified. 

The capias utlagatum and inqulfition were 
tranfcribed into this court, and a Venditioni ex* 
fonas was iffued thereon. 

Mr. Pechell moved, the laft term, that the 
inquifition and venditioni exponas might be dif- 
chargcd, for the following reafons, appearing 
on the face of the inquifition : 

Firft, That the meffuage and lands in the in* 
quifition were copyhold, and not liable to be 
feized into his majefty's hands. 

Secondly, That the premiffes being fubjeft 
to feveral mortgages, no procefs ought to have 
iffued on the inquifition till the mortgages were 
difcharged. 

Thirdly, That the defendant's cftate being 
an eftate of inheritance, and no chattel, was 
not liable to be fold. 

The court, on reading the tranfcript of the 
outlawry, ordered the profecutors of it to fliew 
caufe, vi)^y ihQ\Ti(\m(\{iovi2LTidi venditioni exponas . 

Ihould 
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fhould not be difchargcd ; and why no further 
procefs fhould be awarded on the faid inquifi- 
tion* 

Brother Wynne (hewed caufe this term againft 
the order; and cited Seliard and EverarcT^ 
cafe, I Leon. 97, Where a copyholder is out- 
lawed, the King (hall have the rent of his co- 
pyhold lands, and the lord hath not any reme- 
dy for his rent ; but this is only faid by Popham 
Attorney-General, arguendo* 

Pqfton and Mann^ Hetley 7. Serjeant Athawe 
faid, that a copyhold is not forfeited by outlaw- 
ry in a perfonal adion, for the lord is not pre- 
judiced by that \ and yet the King (hall have 
the profits, by which the Lord is eftranged from 
the tenement. 5 H. 5. 2 new book of entries 
228. Hilary 4 Jacobin Rotulo 172. C jB. in the 
end of the cafe a refolution to this purpofe. 

Madox^s hiftory of the exchequer 238. Idem 
vicecomes refpondet de exitu terra Jboma de Stow* 
erfgate utlagati exijientis in manu regis per unum 
annum et unum diem. 

Mr. Starkiey contra, infifted that the King 
hath no intereft in the freehold lands of the 
outlaw, but hath only the perception of the 
profits as they naturally arife, without manur- 
ing the land, during his life : He can neither 
plow nor fow. Plowd. Com. 541. Lane 83. i 
Lev. 2Z* ^ Jones 100. 

But that the King is not even intitled to the 
profits of the outlaw's copyhold, becaufe it 
would prejudice the Lord. Heydo?i*$ cafe, 3 
Co. 7. 

The 
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The court took time to confidcr of this cafe 
till the I oth of ^une in this term ; when I deli- 
vered my opinion*, and made two queftions. 

-Firft, Whether the King is intitled to the 
profits of a copyhold eftate of the outlaw, and 
whether a Levari could regularly iffue for them. 

Secondly, Whether the venditioni exponas for 
the fale of the copyhold did regularly iffue in 
tliis cafe ? 

Upon the firft queftion, I obferved, that the 
cafe of Seliard and Everard is mifreported in i 
Leon, and in anfwer to it, I cited Moor 94. 
Eajier 1 2 of Queen Eli%. If there be a tenant 
by curtefy of a manor or tenant for life, or for 
years, and a copyhold comes into his hands by 
forfeiture or determination, and now he binds 
himfelf in a ftatute-merchant or ftaple, and after 
demifes this copyhold again; this copyhold 
(hall be liable to the ftatute, becaufe it was ' 
once annexed to the freehold of the Lord, and 
bound in his hands. 

. But if a copyholder binds himfelf ia a ftatute, 
it fljall not be extended, for he had only an ef- 
tate at will. And this diverfity was agreed in 
the common bench, as Hammon reported. 

But the true report of Seliard and Everard's 
cafe is in Owen 37. It is entered Mich. 30 
Eliz. Roll 195. among the records in thetrea- 
furer's remembrancer's office. They being re- 
cufants convidled on 29 Eliz, c. 5. (which fub- 

o jea$ 



194 TRINITY TERM, 31 Geo; 2. jysS. 

jcfts goods and two parts of lands to the penal- 
ties, leaving a third part for the maintenance of 
the offenders,) and the penalties not being paid, 
a commiflion was awarded out of this court, to 
inquire of their goods and lands in Suffolk, to 
levy the penalties ; and, among other lands, 
certain copyhold lands were feized ; and being 
returned, the parties came in, and pleaded that 
fome of the lands feized were copyhold, and 
prayed that the Queen's hands might be remov» 
ed. The Attorney-General demurred: And 
the queftion was, whether copyhold lands were 
within the ftatute of 29 EUz. or not ? 

Mr. Leonardhz^ only reported the arguments 
of Sc'-jeant Walmjley and Mr. Attorney-General 
Popha7n^ and what dropped from Manwood 
Chief Baron, that copyholds, though not with- 
in the words, were liable within the intent of 
the Itatute. And Clarke Baron thought that the 
Queen (hould not have the eftate in the copy- 
holds, but only the taking of the profits. But 
Mr. Juftice Owen has reported the arguments 
of Serjeant Snagg and Mr. Attorney Popham, 
uv.d likcwjfe the judgment of the court. The 
words of the book are — But after great debate 
it was adjudged, that copyhold lands are not 
within the ftatute, by realon of the prejudice 
that may come thereby to the lord, who hath 
not committed any ofl'cnce, and therefore (hall 
not lofe his cuftoms or fervices. And this re- 
port is warranted by the record ; for it there 
appears, that judgment was given to remove 
the Qiieen^s hands from the copyhold lands. 

Copyhold 
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Copyhold lands are not liable to feizure on 
an extent. The King againft Lord Vif count 
Lijle^ 28th of June^ in Trin. 23d of King James^ 
in the King's remembrancer's office ; On an 
extent againft Sir John Dudley^ Loft Vifcount 
Lijle^ the manor of Wellow in Worcejlerjhire was 
'feized into the hands of the crown ; and the 
flicriff having taken the cattle of one Margaret 
Hullensj on the lands feized, under the extent, 
fhe applied to the court, alledging that the lands 
were copyhold, held of the Bifliop of Worceftcr. . 
Whereupon it was ordered, that the copyhold 
lands (hould be difcharged of the extent, and 
that no further procefs (hould ifTue againft them 
on the faid feizure. 

I have looked into the cafes referred to by 
^^x\tzx)X.' Athowe^ in Hetley ; but they are not 
to the purpofe, nor do they warrant his citation 
of them. 

As to the paffage out of Madoxh hiftory of 
the Exchequer, the lands were'^probably free- 
hold, they not appearing to be copyhold. 

My opinion upon the fccond queftion was, 
that the venditioni exponas was abfolutely irregu- 
lar, becaufe the lands being copyhold were not 
liable to feizure ; nor could the lands, if they 
had been freehold, have been fold, becaufe the 
King in that cafe would only have been intitled 
to the profits. 

We have only the tranfcript of the outlawry 
before us ; the outlawry, capias utlagatum, and 
return, remain in the court of common pleas. 

O 2 Brothers 
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Brothers Legge^ Smythe^ and Adamsj con- 
curred in opinion with me. We therefore or- 
dered, that no further procefs (hould be award- 
ed for levjing the rents and profits of the faid 
copyhold premiffes ; and we quaflied and dif- 
charged the writ of 'venditioni exponas for felling 
the faid copyhold premiffes, as irregularly 
iffued ; but ordered that the fame fhould ftand, 
as* to the fale of the goods therein fpecified. 



Richard Vincent, who, &c. againji John Dc 
Laar. 

itisdifcrc^ TNFORMATION upon a feizure of 95, 515 
tionaryin J^ pounds Weight of tobacco ftalks or ftems 
Icco*i-ding ft"pt from the leaf. 

to the cjr. 

of «?h""' » ptb of 4>«"^ 1 75^^ the goods were feized at 
cafe, to the Hope, about forty miles within the port of 
%^::^ .^London. 

livery or 

Denied for ^^^^ ^pril^ a Writ of appraifemcut -iffued. 

tobacco 

ftalks, and ^gth Apvil^ the indenture of appraifement 
was proclaimed in court. 

ad May^ the defendant entered his claim. 

lOth May^ he gave fecurity for cofts. 

a7th May^ the information was delivered 
over, grounded upon the ftatutc 12 Geo. i. c. 
28./ 13. 

3d June, the defendant pleaded the general 
iffue. 

Mr, 
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Mr. Starkie moved for a writ of delivery, 
upon the ftatute 13 ?5f 14 Car. 1. c. 11./. 30. 
*' And be it alfo enafted and ordained, by the 
authority aforefaid, that no writ of delivery 
fliall be granted out of the court of exchequer, 
for goods feized, but upon good fecurity ; and 
that for goods perifliable only, or in cafes where 
the informer (hall defer or delay his corning to 
as fpeedy a trial as the courfe of that court will 
permit, and (hall be thereby ordered and di- 
rcacd/' 

And an affidavit was read, that the tobacco 
ftalks had been wetted in their paflage, and 
were leflened in value, and would become of 
much lefs value if not manufaftured before the 
next term. He propofed to give the fecurity 
required by the ftatute : And infifted that both r 
the reafons in the claufe took place in the prefent 
cafe ; for the goods appeared to be perifliable, 
and the caufe might have been tried in the term, ' 
or at the nift prim fittings after it. 

Mr, Attorney-General, contra^ infifted, that 
there ought to be no writ of delivery in this 
cafe ; becaufe it would defeat the intent of 12 
Geo. I. which has diredled the tobacco ftalks, 
on condemnation, to be burnt ; and here has 
been no delay, to intitlc the defendant to a writ 
of delivery. 

The court was of opinion, that the claufe in 
13 Sff 14 Car. 2. was reftridive, and calculated 
to put a ftop to a praftice which had prevailed, 
to grant writs of delivery in all cafes : and to 

reftrain 



1 98 TRINITY TERM, 3 1 Geo, 2.1758. 

reftram the granting of them to cafes wliere 
the goods feized were perifhable, or there had 
been a delay of profccution ; and that it was 
difcretionary in the court, whether they would 
or would not grant a writ of delivery, accord- 
ing to the circumftances of each cafe. Parker, 
qui tam^ v. AJlon^ Bunb. i\. And in the cafe 
of the Attorney 'General and Powell^ Trinity \6 
tsf 17 Geo. 2. The court denied a writ of deli- 
very for tobacco ftalks. And fo the court did 
in the prefent cafe. 
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Richard Camplin, and others, againji Thomas 
Bullman. 

Ships taken rr^HIS caufc (lands for the judgment of the 
aVritifli*'^ X court. It has been very ingcnioufly and 
man of learnedly argued three times by counfel on both 
liTbie^o fi^^s- '^y brothers and I have feparately con- 
thedutyof fidcred of the arguments; and afterwards (we 
cenrid "^^^ ^^^ conferred together upon them ; and 
valorem, are unanimoufly agreed in the judgment which 
charged j ^^^ ^^ deliver : And though no labour or 

upon goods A , , . ^ , 

and mer- pams have been wantmg on my part, yet I am 
f/r«l . obliged 

11 Car. 2. c. 4. But French made fails, belonging to a French fhip taken at 
atbrefaid, are not chargeable with the additional duty of id per ell, by 12 Ann. 
c. i6. and 19 Geo. z c, 27. 
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obliged to my brothers for the moft material 
obfervations and reafons which I fhall rely upon 
for the fupport of it. 

It is an aftion upon the cafe, for money had 
and received by the defendant to the plaintiff's 
ufe. The defendant pleaded the general iffue : 
And the caufe was tried before me, by a fpecial 
jury, at Guildhall. And the jury found this 
fpecial verdia j (viz.) 

That on the firft of Augujl 1756, there was, 
and ever fmce has been, open war, between his 
late majefty and his fubjeds, and the French 
King and his fubjedls : 

That the (hip or veffel called Le Cerf^ with her 
tackle, apparel and furniture, was the property 
of French fubjefts, and taken that day upon the 
high feas by the Tartar man of war ; and con- 
demned on the 23d of September following, by 
the High Court of Admiralty, as lawftil prize, 
to John Lockhart Efquire, the captor thereof: 

That the plaintiffs, being natural born fub- 
jefts of his faid late majeily, bought the faid 
(hip or veffel, together with her tackle, apparel 
and furniture, on the firfl oi May 1757, for 
1015/. paid to the faid Mr. Lockhart^ and fhe 
hath, ever fince the purchafe, been called the 
Eagle frigate. 

That the plaintiffs, on the firft day of Decern- 
her 1757, made oath before the defendant, be- 
ing the colledor of the cuftoms of the port of 
BriJloU that the faid ihip or veffel had been 

taken 
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taken as prize, and condemned, and bona fide 
purchafed by them for joi 5/. and applied for a 
certificate ; and did make it appear to the de- 
fendant, that none of them were aliens j and 
did further take their oath, that no foreigner 
or alien had direflly or indiredly any fhare or 
interelt therein : 

That the fliip was duly regiftered, the ift of 
December 1757 ; and the plaintiffs the fame day- 
received a certificate from the defendant, under 
his hand and feal, whereby the (hip might for 
the future pafs and be deemed as a ftiip belong- 
ing to the port of Brijlol^ and enjoy the privi- 
lege of fuch (hip : 

That the plaintiffs, oit the ift of December 
1757, did equip the faid (hip with proper 
tackle, apparel and furniture, as a private fliip 
of war, to cruize and make reprizals upon the 
enemy : 

Tfiat at the time of fitting out the faid (hip, 
the hull of her was worth 285/. 

That part of the tackle, apparel and furni- 
ture of the faid (hip, at the time of her being 
fo fitted out, confifted of mafts, cordage and 
fails, A^hich belonged to her at the time of her 
being taken as prize, and which were on 
board for her ufe, in her faid intended cruize, 
and were at the time laft mentioned of the value 
of 100/. 

. That other part of the tackle, apparel and 
furniture of the faid (hip, confifted of guns, 
fmall arms and ammunition, for her ufe on the 

fdd 
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faid cruize, and belonged to her at the time of 
her being taken as prize, and were of the va- 
lue of 50/. 

That the remaining part of the faid tackle, 
apparel and furniture, which belonged to the 
faid (hip at the time of her being taken as 
prize, was of the value of 580/- Which fums 
together amount to 1015/. 

That part of the fails on board the faid fliip 
at the time of her being fitted out as a priva- 
teer, confifted of fourteen French-rmdc fails, 
containing 1309 ells ; which fails were on board 
at the time of her being taken as prize, and 
were with the ihip legally condemned, and bona 
Jide fold to the plaintiffs for a valuable confide- 
ration with the fhip, and were included in the 
faid fum of 1015/. the purchafe-money of the 
faid fhip, her tackle, apparel and furniture ; 
and from the time of the purchafe, had always 
continued as part of the tackle, apparel and 
furniture of the faid fhip. 

That the defendant, on the ifl of December 
1757, being coUeftor of the cufloms as afore- 
faid, and the fhip being preparing to depart out 
of the port of Brijiol^ on her intended cruize, 
he, before he would permit her to depart, de- 
manded and received from the plaintiffs, as 
and for the cufloms due to his late majefly, 
for the fhip, together with her tackle, apparel 
and furniture, taken and condemned as prize, 
the feveral fums following ; (viz) 

For the hull, of the faid fhip, being of the 
value of two hundred and eighty-five pounds^ 
J 3/. 10 J". 9^. 

For 
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For part of the tackle, apparel and furniture 
of the faid fhip, being mafts, fails and cordage, 
of the value of one hundred pounds, 4/. 151. 

For other part of the tackle, apparel and 
furniture of the faid fhip, being guns, fmall arms 
and ammunition of the value of fifty pounds, 
2/. js. 6d. 

For the remaining part of the tackle, apparel 
and furniture of the faid fliip, of the value of 
five hundred and eighty pounds, 27/. lis. in all 
48/. 4J. 3^. vi^hich the defendant demanded 
and took of the plaintiffs, for cuftoms, at the 
rate of 5/. per cent, ad -valoremj upon the (hip, 
her tackle, apparel and furniture ; having firft 
dedufted an allowance out of the cuftoms, 
after the rate of 5/. per centum. 

That the defendant did likewife demand and 
receive 5/. ^s. id. as an additional duty of one 
penny per ell on 1309 ells of fail-cloth, the 
contents of the faid fourteen French-mzAo, fails, 
the value whereof had been before included in 
the faid funi of ico/. the value of the mafts, 
cordage and fails on board the faid fhip, for her 
uie in her intended cruize. 

That the duty or cuftom of 5/. p^r cent, ad 
*valorem^ was in the year 1665, and hath ever 
fince been, ufually paid upon all foreign-built 
ihips, taken as prize, with their tackle, apparel 
and furniture ; and that no other or additional 
imports upon goods or merchandize, created by 
any ftatutes made fubfequent to the year i ^^S-, 

have 
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have been paid upon any foreign-built (hips 
taken as prize, or their tackle, apparel or fur- 
niture. 

But whether, upon the whole matter, the de- 
fendant promifed in manner and form as the 
plaintifi^ have declared, the jury doiibt. 

And if the court (hall be of opinion that the 
hull of the faid fhip was not, at the time when / 
the defendant received the faid 13/. los. gd. 
chargeable with the faid duty of ^Lper cent, ad 
valorem^ then they find that the defendant did 
undertake and.promife in manner and form as 
the plaintiffs have declared ; and aflefs damages, 
by reafoil of the defendant's not having per- 
formed his promife in that refpcQ:, to 13/. loj, 
gd. 

The jury refer the fame doubt to the opinion 
of the court, as to the 4/. 15^. received for the 
duty of the mafts, cordage and fails of the faid 
Ihip. 

And they refer the fame doubt, as to the 
2/. ys. 6d. received for the duty of the guns, 
fmall arms and ammunition on board the faid 
ihip. 

And they refer the fame doubt, as to the 
27/. lis. received for the duty of the remain- 
ing part of the tackle, apparel and furniture 
on board the faid (hip : And they affefs feveral 
damages in thofe refpeds. 

If the court (hall be of opinion, that the faid 
fourteen ir^«^)6-made fails, containing 1309 

ells. 
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ells, were not, at the time when the defendant 
received the faid 5/. gs. id. chargeable with the 
faid additional duty of one penny per ell, then 
they find that the defendant did undertake and 
promifc in manner and form as the plaintiffs 
have declared, and affefs damages in that re- 
fped to 5/. 9J. id. 

And if the court fhall be of opinion, that 
the defendant did undertake and promife, in • 
all or either of the cafes before mentioned, 
the jury affcfs forty (hillings cofts. 

But if the court fhall be of opinion, that the 
faid (hip, together with her tackle, apparel and 
furniture, was chargeable with the duty of 5/. 
fer cent, ad 'valorem^ and the faid fourteen 
Frencb-mdide fails, containing 1309 ells, were 
chargeable with the additional duty of one 
penny ^r ell, then the jury find generally for 
the defendant. 

As the determination of the principal part of 
this cafe, refpefting the duty of 5/. per cent, ad 
'valorem claimed by the crown, will depend 
upon the ftatute of tunnage and poundage, 
I 2 Car. 2. c. 4. it will be neceffary to ftate the 
preamble, and fome claufes of it : and particu- 
larly the rule at the end of the book of rates, 
that in effect is incorporated and made part of 
the ftatute. 

The ftatute runs thus : The commons affem- 
bled in parliament repofmg truft and confidence 
in his then majefty, for the guarding and de- 
fending of the feas againft all perfons chat fhall 
intend the difturbance of the intercourfe of 

trade. 
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trade, and the invading of the realm, for the 
better defraying the neccffary expences thereof, 
which could not otherwife be effefted without 
•great charge to his faid majefty, did by and 
with the advice and confent of the lords in par- 
liament aflembled, give and grant unto his faid 
majefty two fubfidies, one of tunnage upon 
wines, by feftion the firft, the other of pound- 
age, by fedtion the fecond, of all manner of 
goods and merchandize of every merchant, na- 
tural-born fubjeQ:, denizen and alien, to be 
carried out of the realm, or any his faid ma- 
jefty*s dominions, to the fame belonging, or to 
be brought into the fame by way of merchan- 
dize, of the value of every twenty fhillings of the 
fame goods and merchandize, according to the 
feveral and particular rates and values of the 
fame goods and merchandizes, as the fame are 
particularly and reTpedtivcly rated and valued 
in the book of rates therein after mentioned 
and referred unto, twelve pence j and fo after 
that rate. 

And it was enafted by feftion the fourth, 
that if any wines, goods or other merchan- 
dizes, whereof the fubfidies aforefaid Ihould be 
due, fhould at any time after be (hipped or put 
into any boat or vefTel, to the intent to be car- 
ried into parts beyond the feas, or elfe to be 
brought from parts beyond the feas into any 
port,* place or creek of the realm, or other his 
faid majefty's dominions, by way of merchan- 
dize, and unftiipped to be laid on land, the fub- 
fidy, cuftoms, and other duties due for the 
fame, not paid or lawfully tendered, as therein 
mentioned, that then all the fame wines, goods 
and merchandizes whatfoever,^ fliould be forfeit 

to ^^ 
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to his faid majefty ; one moiety to his faid ma- 
jcfty, and the other to him who would fcizc or 
fue for the fame. 

And by feftion the fcvcnth, the book of 
rates inward and outward, is particularly enafl:- 
cd, (and by the rule at the end of the book of 
rates it is provided,) that if there fhould happen 
to be brought in or carried out of the realm, 
any goods liable to the payment of cuftom and 
fubfidy, which either were omitted in that book^ 
or were not then ufed to be brought in or car- 
ried out, or by reafon of the great diverfity of 
the value of fome goods, could not be rated, 
that in fuch cafe, every cuftomer and coUeftor^ 
for the time being, fliould levy the faid cuftom 
and fubfidy of poundage, according to the va- 
lue and price of fuch goods, to be affirmed 
upon the oath of the merchant, in the prefcnce 
of the cuftomer, colleftor, comptroller and fur- 
veyor, or any two of them. 

Before I enter upon the particular confidera- 
tion of the ftatute of tunnage and poundage, 
I would prcnrlfe the known diftinftion between 
ftatutes which grant a revenue to the King, and 
ftatutes, or claufes of ftatutes, which inflifl a 
forfeiture cr penalty ; the former (efpecially 
where the revenue is granted for the excellent 
purpofes mePxtioned in the preamble) are to be 
favourably and beneficially conftrued for the 
crown, but the latter are of ftrict conftruflion, 
and arc not to be extended : And fo is the cafe 
of the company of ironniongcrs and nailors^ 2 yoncs 
85. z Med, 185, And this diftindion was 
relied upon l-y Lord Chief Juftice Treby^ in his 

argument 
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argument of the cafe of Courtney and Bowcr^ 
Trin* 1 1 JF. 3. C. B. when this very ftatiite of 
tunnage and poundage was under conliderationi 

And Lord Hobartj in the cafe of Needier 
and the Bijhop of Winchejier^ fo. 226. is of opi- 
nion, that one chapter of an aft of parliament 
may contain diverfe ads, which njay be as fe- 
veral in their natures as if they were in feveral 
chapters. 

Here I mud obferve, that the only confidera- 
tion upon the ftatute of tunnage and poundage 
is, whether this fhip, her tackle, apparel and 
furniture, are by that ftatute chargeable with 
the duty ad valorem, or not ? For no forfeiture 
or penalty is in queftion in this caufe. 

I (hall now apply myfelf to confider the claufes 
of the ftatute of tunnage and poundage : By 
feSion the fecond the fubfidy of poundage is 
laid upon all manner of goods and merchan- 
^dize ; and thefe words, taken in a large fenfe, 
will comprize fhips. But it was obje£led by the 
plaintiff's couni'el, that the ftatute paffed in time 
of peace, and that the legiflature could not in- 
tend to raife a duty on the contingency of a 
war. But this objeftion received a clear an- 
fwer from the defendant's counfel : That, ac- 
cording to Ld. Vaughan 166. all goods, foreign 
and domcftick, are in their nature capable to 
be merchandize ; that is, to be f )ld ; and that, 
by the rule at the end cf tiie book of rates 
already ftatcd, any goods though not then im- 
ported or exported as merchandize, were cx- 
prefsly chargeable with the duty ad vdorem, 
when they fliould be imported or exported as 
merchandize. 

But, ^^^ 
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But, without fuch exprefs words, any new 
fpecies of goods introduced into trade would 
have been within the meaning of the ftatute, 
according to 2 Injl. 62. upon the expofition of 
the ftatute 27 Ed 3. c. 4. There was a new in- 
vention; and the queftion was, whether it 
fhould pay the duty of aulnage ? And it was re- 
. folved by the judges that it fhould pay the fub- 
fidy by the equity, though it was not within 
the words of the aft. 

But fuppofing fliips to be within the words 
goods and merchandize, yet, it is faid, the fta- 
tute only intended to charge fhips taken as prize 
by privateers, and not fhips taken by the King's 
fhips ; becaufe the ihips fo taken belonged to 
the crown till Queen Anne\ war, and the King 
could not be charged with a cuftom to himfelf ; 
and when granted to the captors, they ought 
not to be liable to the duty. 

They cited Lane 15* 2 Ro. Abr. 180. The 
patentee of the King ; of goods of pirates 
feized by him, no cuftom fhall be paid to the 
King ; for the goods are given by the law to 
the King, and therefore he fhall not have cuftom 
of his own goods. Mich. 5. Ja. in Scaccario% 
Per Cur. 

I direfted a fearch to be made for this cafe j 
and a diligent fearch has been made for it, but 
no'footfteps of it can be found : So that it is in 
the dark, whether the crown had only diverted 
itfelf of a particular intereft, or of its whole 
intcreft, by the patent. 

But 
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But the re^foning of il.or4 ^revdr^ in deliver* 
ing the opinion of the judges in the exchequer 
chamber, in the cafe of Paul jind Shaw^ Hil. 
8th of Queen Anne^ 2 Salk. 622. has greatly 
weakened, if not overturned, the cafe in Lane 
and Rolle*. I have a very accurate manufcript 
report of the cafe of Paid and Sbaw^ and feali 
cite fomc ptirts of it from thence, if (fav« 
HfOrd Trevor) the duty of prifage had remained 
in the crown, it mud indeed have been dif- 
charged of all tunhage, in refped of the unity 
of the Qneen^s right in the wine charged, as 
well as in the duty payable out of it, ^nd the ab- 
Airdity. of her being chiEirged with a payment to 
herfdff ; but this reiibn ceafe^, when the pri- 
fage wine is in the bands of a fubjeS;, who may 
pfky a duty to the crown; and therefore the 
duty does in fuch cafe revive. If a parfon leafes 
his glebe,' it fhall pay tithes; though in his own 
hands it was difcharged by necelSty. If an ec- 
cleidaftical houfe, who held their lands difcharg- 
ed of tithds by grant, or aiiy othet caiife thai 
was perCbnai to their body, did leafc their lafndsj 
they became chargeable with tithes. And the 
judgmdnt^ of this court wM'Ta^tsrfed*; arid'tbii 
judgment df reverfal* affirtacd' in the Hbufc of 
Lords, ; 29th yanuary 1716.' 

The plaintiffs counfel argued, upon a fuppp- 
fition that the property of the (hip in queftion 
was in'^thecrb*!!, frotrithe time of the capture 
till the cottdetrihation. TKe aft 29th of his late 
majcfty, vcfts the intejrfe'ft arid property of al! 
(hips and gis^ds taken as prize, in the captors j 
and Itake it, that it vefts fiich intereft arid^pro- 
pcrtv, from the time that the captt(ref1$ com- 

P pleat. 
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pleat, (fubjeft indeed to be defeated by a fen- 
tence of the court of admiralty, and that the 
crown never had any property or intereft in 
this (hip. 

My brother Adams has for this purpofe fur- 
nifhed me with his note of the cafe of Morrougb 
and Comynsj Eajler aift of his late majefty, 
B* R. adion for money had and received to the 
plaintiff's ufc : verdift for the plaintiff; and 
motion for a new trial. The plaintiff claimed 
under C. who was a failor on board the Prince 
Fredmck privateer, as affignee of that failor's 
fbare of prize money, for prisxs taken by that 
privateer. The ailignment to the plaintiff was 
dated in Augufi 1745; and fo was before the 
ftatute 20 Geo. 2.^ which made fuch affignments 
void ; and the prizes taken were not condemn- 
ed in the admiralty till December 1745* 

The ftatute 17 Geo. 2. c. 34. ena&s, That 
fuch (hip or (hips, goods, ^c. fo to be taken 
by fuch private awners fliips or veffels (being 
firft adjudged a lawful prize in any of his ma* 
jefty's courts of admiralty,) (hall wholly and 
intirely belong to, and be divided among, the 
owners of fuch fliips, and the feveral perfons 
on board fuch fhips, in fuch (hares as (hall be 
agreed. 

It was objeded, that there appeared no title 
to this money in the plaintiff; for, at the time 
of the ailignment, nothing was vefted in him ; 
he had only a mere contingency or poilibility, 
till the condemnation in the admiralty. By the 
common law, whatever a privateer takes in 

war* 
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war, belongs to the King; and though given 
by the faid a£k to the captors, yet it is upon 
condition that it be firfl adjudged lawful prize 
in the admiralty: So that it remains in the 
crown till fcntence is there pronounced, which 
is to veft it in the captors. 

But Lord Chief Juftice Lee held, that the 
whole meaning of the ftatute was, that the judge 
of the admiralty was to determine which were 
lawful prizes ; and when fuch declaration was 
made, then the captors were to be looked upon 
as having the fole property, from the time of 
the taking. The judgment of the admiralty is 
only neceffary to declare the prizes, but docs 
not make them more or lefs fo. So that he did 
not think what was aifigned to be either a con- 
tingency, or a chofe in aftion. And my bro- 
thers Wright^ Denifon and Fq/ier agreed. And 
my brother Wright cited Bro. property ^ pL 38. 
And brother Fojier added, that the property of 
the crown was wholly taken away by the ftatute. 
And^ a new trial was denied by the whole court. 

But the moft material difference between the 
cafe in Lane and Rollei and the prefent cafe, is, 
that there the pirates goods were granted gene- 
rally, without reservation ; but here the fame 
aft which vefts the property of prizes in the 
captors, exprefsly vefts it fubjefl: to the pay- 
ment of cuftoms and duties. 

But it was objefted, that this fhip or veffel 

was taken by hoftility, upon the high fea, and 

brought in by a captain of a man of war, who 

P 2 was 
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was a fea officer, aod no mercliaRt ; «ket;o»9 
to make this (kip or veSel chargeable with tbe 
duty, #ic ought to be the property of a mer- 
chant, and brought if^o port By way oi mer- 
chandize. 

It is immaterial how men acquire their right 
in fhrps or goods, nor need they to be the pro- 
perty of merchants, or brought in by mer- 
chants ; it is fufficient they are brought in by 
way of merchandize. The AiMidy i« lajd upon 
all manner of goods and merchandize, of every 
merchant, nattiral-born (ubjed, denizen and 
alien, to be brought into this realm, ifc. by 
way of merchandise. 

Tiie cafe of Leeche^ qui tam^ and Hawdl^^ 
Cpo. Eliz. 533* Th« ftatutei Eliz^ c» i>g^ is> 
that for goods brought into the r^j[n by wa% 
of merchandize, cuftom ihall be paid. U was 
. objeSed, that it only extended to merchants : 
But the court rdblved, that the fuUidy was to 
be paid ; for the ftatute extends not only: ta 
merchants, but to all goods brought in by any 
man to make a benefit by the fale of them-; and 
fo it had been often ruled before thofe times. 

This cafe was agreed to be law, by the c^mrt, 
in Courtney s^nd Bowers^ already cited. The 
judgies indeed differed as to- the principal point, 
and three of them held wrecked goods, not 
liable to cuftoms ; but Lord Chief Juftice Treby 
held them liable. 

This (hip or veffcl being brought into port, 
and fold there for profit, muft ncceffarily be 

brought 
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brought in by way of merchandize, and confe- 
queiitly be chargeable with the duty ad valorem. 

Under this head, t think it proper to mention 
the cafe of cuftom in this court, HiL 24 Eliz. 
1 2 Co. 17, 1 8. ' A merchant brought 80 weight 
of bay fait by fea, to a haven in England^ and 
out of the Ihip fold 20 weight, and difcharged 
them to another ihip, in which they were tranf- 
ported ; but the faid 20 weight Were never ac- 
tually put on (hore ; and for the refidue, viz. 
60, he agreed for the cuftom, and put them 
upon land : And the doubt was, upon the 
words of the ftatute i Eliz. c. i\. concerning 
exportation; viz. Sent from the wharf, key, 
or other place on the land ^ and concerning im- 
portation, take up, difeharge, and lay on land ; 
if, in this cafe, the faid 20 weight, which were 
always water-borne, and never touched the 
land, ought to pay cuftom, as well inwards as 
outwards. And it was refblved, that in both 
the cafes, cuftom ought to be paid; for the 
difcharging out of the ihip, upon the fale afore- 
faid, amounts in law to (he putting them upon 
the land ; for, in law, this i& i/ifra corpus comi^ 
t(ttu$ : And if the law fliall not be fo taken, the 
King may be defrauded of all his cuftom. And 
in the cafe, forafmuch as no cuftom was paid, 
it was refolved, that the goods were forfeited. 
And if that was a fui^cient importation to in- 
duce a forfeiture, a fortiori the bringing this 
ihip or veflel into port, and felling her there, 
will be a bringing her in by way of merchant* 
dize, to intitle the crown to the duty. 

By 
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By the aft of the 30th of his late majefty, 
c. 18. the duty of French goods taken and con- 
demned as prize, is to be paid upon their being 
warehoufed, by the caprors or their agents, 
and the duty ad yalor^':n of the prize-goods 
there enumerated, is made payable, upon the 
oath of the captors or their agents; and why 
may not the duty ad valorem of prize-fhips be 
fettled and paid in like manner, by the vendees 
of the captors, as their agents ? 

It was further objefted, by the plaintiffis coun- 
fel, that by the third fcftion of the ftatute of 
tunnage and poundage, if any wines, goods or 
merchandize, fhall be brought from beyond 
fea, into port, &fr. and unfliipped, the fubfidy 
not paid, they fliould be forfeited: And as (hips 
could not be unfliipt, they were not intended to 
be charged with the duty ; for the duty and re^ 
medy were co-extenfive. 

To which I anfwer, that this fpecial claufe 
ought not to reftrain the operation of the pre^ 
ceding general claufe, nor to narrow the grant 
of the duty ppoE all manner of goods and mer- 
chandize. The third claufe was inferted by 
way of remedy, to prevent the fmuggling of 
goods ; but where a fliip is in the poffeffion of 
officers in the harbour, there is no danger of 
her getting away. Efefides, by the rule at the 
end of the book of rates, (as has been already 
obferved: all goods which might become mer« 
chandize are charged with the duty ad valorem ; 
and confequently fhips, when brought into port, 
and fold there for profit. 

The 
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The fame anfwer is applicable to the objec- 
tion, made upon the ftatute 1 1 Geo. i c. 7.JI 8. 
That fhips cannot be delivered into the King's 
ware-houfeS;. 

I now proceed to confider the eStd: of the 
ufage, found by the verdift. It is found, that 
the duty or cuftom of 5/. per cent, ad valorem^ 
was in the year 1665, and hath ever fince,been 
ufually paid, upon all foreign-built (hips taken 
as prize, with their tackle, apparel andfurni«- 
ture^ 

So that praftice and enjoyment have gone 
along with the crown for near a century ; and 
though fuch a praftice will not create a duty, 
yet it (hews the fenfe of all merchants and tra- 
ders concerned, as well as of the cuftom-houfe 
officers, and is declaratory of the intent of the 
legillatiire. And they who objed that it was 
never queftioned in a court of juftice, do not 
confider how (Irongly that anfwer recoils upon 
them : For not queftioning it, for fuch a length 
of time, ihews the ipatter was held unqueftion- 
able, and that every man was convinced that it 
would introduce great cpnfufiop to queftiQU it. 

The countcr-praaiee found by the verdlQ:, 
comes next under confideration. It is found, 
that no other or additional impofts, created by 
any ftatutes fmce the year 1665, have been paid 
upon any foreign-built (hips taken as j>rize, or 
their tackle, apparel pr furniture. 

It 
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It may be difficult to account for the miftake 
with certainty. Mr. Perrott endeaYOurcd to 
account for it thus : That by the atfl: 7 £9* 8 W. 
3. an additional duty was laid upon French 
goods and merchandize, to commence from 
28th February 1696; the confequence was, 
that the duty was fo high, that the captors 
could not vend their prize-goods here. 

The ad of 8 ^ ^W. 3. c. 24.7! 5. enafb. 
That the ad of the preceding year ftioiild not 
extend to charge any goods, taken and con- 
demned as prize, with any further duties than 
what they ought to have been charged withal 
l^efore the making qf that ad. 

Tl^e ad 9 ^ 10 JT. 3. ^. 123. lays an additir 
onal impoit on goods in general, to gommenca 
after the laft day of^ January 1699. 

lie therefore apprehended, the reafon for the 
oi&cefs not taking this impoft on prIze-Oiips, to 
>^ lie, be;caufe, as the captors had been relieved 
the ieifiion before from the additional duty laid 
oti'priiegbodg by the ad of 7 y^W. 3. they 
\irere intended to be difcharged of the ianpo/l 
laid by the 9 &f 10 jr. 3. 

But my brother Smythe has fuggefted to us 
this more probable reafon for the officers miftake 
itt not taking the impoft laft mentioned on prize- 
fhip^ : T]&at the peace of Ryfwick was made in 
the lattei: end of the year 1 697 ; that that im- 
poft did not commence till the Uift day of Ja^ 

nuary 
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nuary 1699; and peace continued till Q^een 
Anne'% declaration of war, the 4th of May 
1702 ; and as there could be no legal capture, 
and confequently no queftion about that impoft, 
during the continuance of peace ; fo, when a 
further lubfidy was laid by the aQ: 3 6* 4 Ann. 
c. 9. it was to be raifed and colleded by the 
ways and means appointed 'by the 9 ?sf i o fT. 3. 
And the officer)^ finding, upon their looking 
back, that the impoft laid by 9 csf 10 fT. 3, 
had not been taken for prize-(hips, &c. ima- 
gined that they were not to take the further 
lubfidy laid by 3 6* 4 Ann. And therefore the 
pradice of not taking the additional duties 
feems to have been adopted from the officers 
reiterated miftakes. But thefe are rather mat- 
ters of conjedure than argument. 

And though this praSice will not extinguifii 
the right of the crown, yet I have reafon to be- 
lieve, from the opinions of feveral of Mr. At- 
torney-Generars predeceflbrs, that it is confi- 
dered as luch a waiver of the additional duties, 
that they will never be demanded. I am fure, 
from Mr. Attorney's honour and candour, that 
nothing of that fort will be done by his advice ; 
but I have read of rftign^^ when it would not 
have been fafe to have made fuch a difcovery, 
though no advantage will be taken of it in thefe 
happy times. 

The aft of 29 Geo. 2. c. 34./. 17. maybe 
confidered as a parliamentary expofition, that 
prize (hips were liable to cuftoms ; for it de- 
clares and enacts, that nothing in that a£t fhall 
extend to exempt any (hips, goods, wares or 

merchandize 
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merchandize then taken, or ^trhich ihould be 
taken as prize, or brought or imported into 
this kingdom, &c. from the payment of any 
cuftoms or duties, or from being fubjefl to fuch 
rcftriaions and regulations to which the fame 
were or fhould be liable by virtue of the laws 
and ftatutes of this cealm* And this would be 
an abfurd provifion, upon the contrary fuppofif- 
tion, that fhips were exeippt from duties, - 

But in anfwer to this provifo, the counfel 
for the plaintiffs infifted upon the ftatute 13 &f 
14 Car, 2. c. ii.f.6. that prize-fhips (hould 
enjoy the privilege of (hips belonged to England^} 
and the ftatute 19 Car. 2. c. i\. f. 2,3,4. 
which make prize-fliips free for trade, requiring 
only an oath and certificate ; and 7 Sff 8 fT. 3. 
f. 22./. ig, which gives liberty to carry goods 
to the plantations, and requires a fpecial re^ 
giftry ; But thefe ftatutes only relate to prize- 
ihips taken by letters of marque. But they 
chiefly relied on the ftatute 20 Geo. 2. c. 45? /• 
9. and thp i8th fedion of the 29 Geo. 2. c. 34. 
which are mpre general, and include all prize- 
ftiips taken by his majefty's fhips of w^r, as well 
as by privateers ; for they enad, that ^11 prize-- 
fhips and veflTels whi^h had been or (hould be 
legally condemned, fhox^ld, to all intents and 
purpofes whatfoever, be confidered as Britiftf 
built fhips or veffels, and be deemed and tak^n 
^s fuch ; and fhould be intitled to bavje aiid en- 
joy all and every the fame rights, liberties, pri- 
' vileges and advantages, in all refpeds whatfo- 
ever, with Britip'hnWt. fhips or veffels; and 
fhould be fubjeft and liable to all and every the 
fu^es and regulations that J?r/Vj/&.built fhips or 

ycffels 
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veffcls were fubjefl: and liable to ; any law, cuf- 
tom or ufage, to the contrary notwithftanding. 

To which I anfwer. That the generality of 
expreflion in the 1 8th fe£tion, mud be reftrainr 
ed by conftruftion to rights or privileges diffe- 
rent from cudoms and duties in the 17th fedion 
of the ad ; and there are many fuch rights an4 
privileges, which prize-fliips might b? intitled 
to. Whereas, if the i8th fedion fliould be 
conftrued in fuch a latitude as to deftroy the 
right of the crown to the cudoms and duties, 
it would occafion the utmoft inconfiftency. 

As to what is faid in Molloy^ book i. c. 2./^ 
25* that goods brought in as prize, by a priva- 
teer, are not fubjedl to pay cuftoms ; and the 
navigation ad, 12 Car. 2. r. 18. referred tq in 
the margin-Tf • 

The navigation-ad was founded in deep po- 
licy, and calculated for the increafe of our 
(hipping and navigation, fo as to make us the 
carriers for the world ; but I cannot find, upon 
thcN moft careful perufal of it, that it has any 
influence upon the ad of tunnage and pound? 
age. 

And the plaintiffs counfel, to fhew prize-fhips 
not liable to cuftoms, infifled on the ad 6 Ann. 
^* 37- 7- 2» which vefls the property of (hips, 
goods and merchandize, taken in any part of 
America'^ in the captors ; (being firfl adjudged 
lawful prize in any of her majefly's courts of 
admiralty, and fubjed to" the cuftoms and du- 
ties, as if the fame had been firfl imported to 
any part of Great Britain^ and from thence 

exported, 
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exported, for and in refpe£): of all fucb goods 
and merchandize :) And (hips are ooutted 
here, though mentioned before. 

It is firft to be obferved upon this claufe, that 
it only relates to captures in Amerka. Second- 
ly, that in an ad of the fame fefCon^ 6 Ann* c. 
1 3* there is the fame provifo as in the a£k of 
29 Geo. 2. (and the latter feems to be a tran- 
fcript of the former;) that nothing thereia 
fhould extend to exempt any ihips, goods or 
merchandize, taken as prize, from the pay-* 
ment of any cuftoms or duties, or from being 
fubjedl to fuch reftridions and prohibitions, to 
tirhich the fame were liable by the laws and 
(tatutes of the realm : Which implies, that 
prize-fliips were underftood, that very feffion 
of parliament, to be liable to cuftoms and du- 
ties ; for they could not be exempted, if they 
were not liable. And thirdly, the pradlice 
continued, to receive thfe duties for prize^ips, 
as well as oth^t goods and merchatidize. 

The plaintiffs counfel alfo infifted upon the 
adl 9 Ann. c. 27, This aO;, fedion i. recites? 
the ad of 6 Ann._ c. 37. and fpcaks of priise- 
goods and merchandizes taken in America; 
and fedioni4. provides, that all prize-goods 
and commodities imported into Great Britain^ 
fhall be fubjed to the fame duties ds they would 
have been if they had not been prize. 

The fame anfwers as have been gi\r€n to 6 
Anne^ are applicable to this ad. 

As 
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A^ to the mails, cordage and &ils, guns, 
fmall arms and ammunition, I ihall confider 
them together. 

. It IS found, Il)at the (hip was equipped with 
^kle^ apparel and furniture, confifling of 
thoCc particular:?, for hier ufe, , and that they be- 
longed to her i and as to the remaining tarrkle^ 
apparel and furniture, it does not appear what 
they coniifted of, but they are found to belong 
to the fhip : And the practice of paying the duty 
ad ftfolorem, found by the verdift, goes not only 
to^ the fhip, but to her tackle, apparel and fur- 
niture ; and all thefe things mufl: be taken as 
part of her, and confequently be liable to the 
duty ad valorem. 



Edmandjhn and Walker, i Shew. 177. the 
iails and tackle are held to be part of the (hip, 
and remain part of her when they are on Ihore. 

As to. Kyntor*s cafe^ i Leon. 46. The reafon 
why baltaft was hqld not to be part of a fhip, 
is, becaufe (he nxay be laden with fuch mer- 
chandizes as arf convenient ballaft ; as wheat, 
coals, ^c. And i^ no)( applicable to this cafe. 



But the plaintiffs counfel infifted, That the 
tackle, apparel and fvirniture, ai^ exempted 
from duties by a£! ^o Geo* a. c* 18, The words 
are, " Provided always that no duties or cuf- 
tpms (hall be demanded or taken for any prize 
goods, confiding of any military or (hip ftores, 

any 
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any thing in this aft, or anv other aft contain- 
ed, to the contrary notwithftanding/* 

But military or fhip ftores, intended to be 
exempted by this provifo, are cargoes of mili- 
tary or Ihip ftores for the ufe of other fhips, 
and not military or fliip ftores for the ufe of the 
fhip in which they are imported ; for thofe are, 
properly fpeaking, the fliip's ftores. 

By the aft 3 bf 4 /Inn. r. 10. a premium is 
given upon the importation of naval ftores from 
our plantations in America^ in the manner 
therein mentioned : but no premium is allow- 
ed for fpare ftores for the ufe of the (hip, but 
only for the cargo landed. 

And as thefe ftores would not have been in- 
titled to the premium if brought from our 
plantations in America^ we think that they were 
not intended to be exempted by this provifo ; 
for, as the premium is founded upon the nati- 
onal advantage of imported naval ftore sfrom our 
own plantations, fo the exemption is founded 
upon the fame national advantage of bringing 
in military and fliip ftores in time bf war ; and 
though the exemption in the 30th Geo. 2. is 
larger, and includes more ftores th?.n any pre- 
mium is given for by the 3 &f 4 Ann. yet, by 
conftruftion, ftores for the ufe of other fliips 
ought only to be exempted, and not ftores 
which are confidercd as part of the fliip in which 
they are brought, becaufe the latter do not 
come within the reafon of the exemption. 
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It was objcacd by Mr. Starkie^ on the lafl 
argument, that the duty ad valorem cannot arife 
upon unrated goods, without oath or affirmation 
of the value, in the prefence of the cuftbmer, 
colledor, comptroller or furvcyor, or any two 
of them, according to the ruleat the end of the 
book of rates, and the a£t 1 1 Geo. 1. c. pf»7* 
and here, the oath of the (hip's vjlue is found 
to be made only before the defendant, the col- 
leftor ; and not purfuant to thofe dircdions, 
but for the purpofc of her being a free Britijh 
fhip. 

'To which I aiifwer, that it appears by the 
verdia, that the value was afcertained by the 
plaintiffs oath, though not in the manner di- 
reded by the rule at the end of the book of 
rates, and the a& of 11 Geo. i. but the fpecial 
doubt of the jury is, whether the fhip, her 
tackle, apparel and furniture,^ are chargeable 
with the duty of 5/. per cent^ ad valorem^ at 
the time the defendant received thefeveral fums 
found by the verdid ; and not whether thofe 
fums were properly charged. We do not think 
it neceffary to fix the precife time when the 
duty became due, in this cafe ; but we think 
it clear, that it was chargeable upon the fale of 
the fliip, &u for then (he appears to bfe brought 
in by way of merchandize \ and that was be^* 
fore the receipt of the money by the defendant; 
It is the province of the jury to try and find 
matters of faft ; and we are not to make any 
other doubts than they have made, but are 
only to determine what they have referred to 
our confideration ; arid all other matters are to 
be intended and fupplied. 

Goodall\ 
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GoodaiPs cafe, 5 Co. 93. Fq/iet and Jackfm^ 
cafe. Hob. 55. aa^ many other cafes. And 
this is different from die cafes cited for the 
plaintiffs, where the whole matter was left at 
hrge to the court ; for here, diough the jury 
doubt generally, yet they afterwards fpccify 
their particular doubts, and fubmit them to the 
confideration of the court. 



It was further objeScd, That fuppofmg the 
Ihip, ire. to be chargeable with tlie duty of 
.5/. per cent, ad valorem, yet it ought to have 
been paid by the captors ; and the defendant 
had no right to receive it of the plaintiffs. 

But the anfwer to this objeftibn is. Thai the 
only doubt of the jury is, whether the fhip,- 
&c. were chargeable with the duty, not by* 
whom it was to be paid : And therefore, for 
the reafons in anfwer to the laft objeftion,- we 
muft prefume that the plaintiffs, upon the fale, 
agreed to pay the duty for the captors, or thiat 
they ad:ed as their agents ori that occafion. 

And as to 2\\ , thefe m^ittef s refpeding the 
duty of ^l.per cent, ad vakr^mj we arc of opi- 
nioPj that judgroepit ought to be given for the 
dcfendantt . ; 

The remajning qiieflion is, whether the 
fourteen 'Prefich-midc (ails were chargeable 
with the additional duty of one penny per t\\ ? 

This 
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This depends- on the ^£ks, 12 Ann.fejf. 1. c. 
16. and the 19 Geo. 2. c. 27. 

The preamble, 12 Ann. takes notice, that 
the making of fail-cloth in Great Britain is of 
great benefit to the nation, and that the manu- 
fafturers of it had not fufEcient encouragement ; 
and enads, that over and above all fubfidies 
and duties payable for foreign-made fails, or 
fail-cloth, "i^c. whic^fliall be imported into 
Great Britain by way of merchandize, there 
fliall be raifed and paid a further duty of one 
penny per ell. 

All that was meant by this law was, that 
Britijh fhips fhould be furniflied with Britijlo 
fails J and fo the purpofe of the aft would be 
anfwered : But it would be abfurd to extend 
it to the fails of foreign fhips brought in by cap- 
ture, which muft be fuppofcd to be furniftied 
with fails of the manufadure of their own 
country. 

But this aO: was evaded ; for it requiring fo- 
reign fails or fail-cloth to be brought in by way 
of merchandize, Britijh fhips ufcd to go upon 
voyages with old worn-out fets of fails, and 
buy fets of fails abroad ; and to put a ftop to 
this evafion, the zO/ 19 Geo. -... c> 27. enaSs, 
That every mailer of a (hip belonging to any 
of his majefty's f^bjefts, navigated with any. 
foreign-made fails on board, fhall make an 
entry and report of them : And that every fhip 
built in Great Britain^ or his majetty's planta- 
tions in America^ on her firfl fettinn- out fiiouid 
(^ "" " be 
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be furniflied with a fet of fails* manufadured in 
Great Britain* 

The plain intent of the provifions of both 
thofc afts was, that Britijh fhips fhould be fur- 
niflied with Britijh fails ; arid if they ufed fo- 
reign-made fails, that the additional duty (hould 
be paid for them, /but not for foreign-made 
fails made ufe of for the j|avigating of a foreign 

But it was objefted tfy Mr. Perrottj that this 
fhip, by the condemnation of her, became a 
BritiJh'hmXx. fhip, navigated with foreign-made 
fails ; and fo liable to this additional duty. 

* But this is a miftake y for there was no pe- 
riod of time when this (hip was a BritiJh'hmXt 
Ihip navigated with foreign-made fails, for the 
moment fhe became a Britijh fliip, the fails, as 
part of her, alfo became Britijh fails. 

"We are therefore of opinion, that the four- 
teen French-m^idLt fails were not chargeable 
with the additional duty of one penny /^r ell ; 
and that the defendant had no right to receive 
5/. gs. id. on that account j and that judgment 
ought to be given for the plaintiffs, for the re- 
covery of the money fo wrongfully received by 
the defendant. ^ 



Hilary 
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Robert Mitchell, who profecutes for the King 
aiid himfelf, againji Sorcn lorilp. 

THIS is an information of feizure ; which a mipim- 
fets forth, that the plaintiff, between the ^^^pJun^, 
firfl: of O^ober and the day of exhibiting the weight of 
information, feized to the ufe of his n^^j^^y bo^ardYn*''^ 
and himfelf, as forfeited, a fhip or veflel, called Norway by 
the Crokery. with her euns, tackle and apparel, '"«'^|^"«f» 
being the goods and chattels or perfons un- own ac- 
known : For that 2^7 pounds weight of tea, ^^.""^ 
of the value of 43/- and upwards, being goods pivi^"" of * 
of foreign growth, produftlon or manufadurc, *^-"^»fter, 
to wit, of the growth, produftion or manu- ^vi-ner7, u 
fadure of Africa^ Afia or America^ were, with- f'^rfeited, 
ii;i the time aforefaid, fhipped and brought in ['uje'^,^'^** 
the faid fhip or veflH, by perfons unknown. Car. 2. c 
from a certain place or country in parts beyond "^^ 
the feas, into Great Britain ; the place or coun- 
try in parts beyond the feas, from whence the 
faid goods were lb fhipped and bi ought, not be- 
ing the place or country of the growth^ produc- 
tion or manufafture of the fame goods, nor the 
port where the fame goods can only, or are or 
(^2 ufually 
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ufually have been, firft fhipped for tranfporta- 
tion ; contrary to the ftatute. And prays 
that the fhip or vcffel, with her guns, tackle 
and apparel, may femain forfeited. 

The firft proclamation is made ; and a writ 
of appraifemcnt iffues, and an indenture of 
appraifement is returned : And on the fecond 
proclamation, the defendant comes in, claims 
property, and pleads. That the goods in the 
information mentioned, or any part thereof, 
were not fhipped or brought, in the faid (hip or 
veffel, fron» any place or country in parts be- 
yond the feas into Great Britain^ contrary to 
the ftatute, as by the information is fuppofed. 
Andiffue is joined by Mr. Attorney-General. 

The caufe was tried before my brother 
Smythe. And the juryfound this fpecial ver- 
dict: That 221 pounds weight of tea, of the 
value of 49/. IS. being of the growth or pro- 
duftion of /IJia^ were, within the time men- 
tioned in the information, ftiipped in the faid 
fhip or veffel, called the Crokery^ at Crokery in 
Norway^ bdng a place or country in parts be- 
yond the feas ; and not be;ng the place or coun- 
try of the growth or produdion of the faid 
goods, nor the port where they could only, or 
were at the time of exhibiting the faid infor- 
mation, or ufually bad been, firft fhipped for 
tranfportation. 

And the jury further find, That the goods 
were put on board the faid fhip or veffel, at 
Crokery aforefaid, by the mariners belonging to 
the faid fhip or veffel, in order to be fmuggled 
into, and landed' in England^ upon their own 

account 
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account only ; and 'Were, before the feizure 
of the faid ihip or veflel, and within the time 
mentioned in the information, imported and 
brought in the faid fhip or veffel from Crokery 
aforefaid, into Great Britain^ with an intent to 
be landed there as aforefaid ; but without the 
knowledge, privity or confent of the mafter, 
mate or owners, of the faid fhip or vefTel. 

And the jury further find, That the fhip or 
veffel was of the burthen of one hundred tons, 
and during her voyage from Crokery aforefaid to 
Great Britain^ was principally loaded with deals, 
but was alfo loaded with the faid 221 pounds 
weight of tea; and that the company of the 
faid fhip or veffel, during the faid voyage, con- 
fifled of the mafter, mate, nine men and two 
boys, and no other perfon. 

The jury then find the feizure of the fhip, 
with her guns, tackle and apparel, as laid ia 
the information. 

But whether, upon the whole matter fo 
found, the faid 221 pounds weight of tea were 
fhipped and brought in the faid fhip or veffel 
from any place or country in parts beyond the 
feas into Great Britain^ contrary to the flatute, 
as fuppofed by the information, the jury doubt : 
And if the court fhall be of opinion that they 
were fhipped and brought in the faid fhip or 
veffel from parts beyond the feas into Great 
Britain^ contrary to the flatute, then the jury 
•find for the plaintiff: if not, they find for the 
defendant. 

This 
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This cafe has been very idlmedly argued by 
Mr. Attorney and Solicitor-General for the 
plaintiff, and by my brother Glynne and Mr. 
punning for the defendant. 

My brothers and I have conGdered of the 
arguments, and have fince conferred together; 
and I am greatly obliged to them for the af- 
iiftance they have given me in the judgment I 
am now to deliver by their diredion. 

This information is founded upon the fourth 
claufe of the navigation act, 1 2 of King Charles 
the 2d. 

The general queftion is, whether, from the 
fads found by this fpecial verdid, a forfeiture 
of this (hip is incurred, or not ? And this will 
depend upon the true confti udion of the fourth 
cl'-ufe of the ad : And, in order to fee what is 
the true conftrudion of i:— 

Firft, I fhall fhortly ftate the title and pre- 
amble, and the three firft claufes of the ad, 
and the fourth claufe at large ; and then confi- 
der the words of it, and the reafon of it's being 
fo penned. 

Secondly, I (hall confider the objedions 
which have been made by the defendant's coun- 
fel, and the anfwers that have been offered on 
the part of the plaintiff; which will involve 
fomething of the nature of this proceeding, 
and the courfe of precedents of informations ' 
upon ihii> ciaufe of the ad. 

Thirdly, 
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Thirdly, I fliall confider the authorities upon 
this claufc of the aft. 



The title and preamble declare the intent of 
the afl: to be, for the increafe of (hipping, and 
the encouragement of the navigation of this 
nation. 



By the firft claufe, no goods ,are to be im- 
ported into, or exported out of, any of the 
Engtijh plantations in ^Jia^ Africa or America^ 
but in Englijk or Irijh veffels, or in vefTels of 
that country, and the mafter and three-fourths 
of the mariners are to be Englijh, under the 
penalty of the forfeiture^of the goods and fliip. 
And all admirals and commanders of (hips of 
war are authorifed and required to feize and 
bring in as prize all fuch fhips and veffels as 
Ihall have offended contrary hereunto. 

By the fecond claufe, no alien is to be a mer- 
chant or faftor in anv of thofe plantations, under 
pain of forfeiture of all his goods and chattels, 
or which are in his poffeflion. 

By the third claufe, no goods of the growth, 
produftion or manufafture of Africa^ JJia or 
Americuj are to be imported into 'England^ iffc. 
but in EngUjh or IriJh veffels, or in veffels of 
that country, arfd the mafter and three-fourths 
of the mariners are to be Englijlo^ under the 
penalty of the forfeiture of the goods and fhip. 

By 
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By the fourth claufe, (more particularly to be 
confidered,) no goods or commodities thaf are 
of foreign growth, production or manufafture, 
and which are to be brought into England^ Ire-^ 
landj Wales^ the iflands of Guernfey^ J^^f^y-i or 
town of Berwick upon Tweedy in EnghJh'hwWt 
fhipping, or other (hipping belonging to fome 
of the aforefaid places, and navigated by Englijh 
mariners as aforefaid, (hall be fliipt or brought 
from any other place or places, country or 
* countries, but only from ihofe oi the faid 
growth, produftion or manufadure, or from 
thofe ports where the faid goods and commodi- 
ties, can only, or are or ufually have been firfl: 
(hipt for tranfportation, or from none other pla- 
ces or countries ; under the penalty of the for- 
feiture of all fuch the aforefaid goods as (hall be 
imported from any other place or country, con- 
trary to the true intent and meaning hereof, as 
alfo of the (hip in which they v/ere imported, 
with all her guns, furniture, ammunition, tackle 
and apparel ; one moiety to the King, and the 
other to the informer. . 

Thefe words are (as Mr. Attorney truly ob- 
ferved in his argument) jtiegative, abfolute, and 
prohibitory ; they not only operate upon the 
goods, but equally on the fliip ; and there is 
not a fyllable that hints at the privity or confent 
of the mafter, mate or owners. 

The reafon of penning this claufe in thefe 
ftrong terniSj is to prevent as much as po(fible 
it's belr.g evaJed, for if the privity or confent 
of the niaftcr, mate or owners, had been made 

neceflfary 
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neceffary to the forfeiture, it would have open- 
ed a door for perpetual evafion, and the pro- 
vifions of this excellent aft for the inereafe of 
the navigation would have been defeated. 

And yet every man 15 bound by the laws of 
the country to and from which he trades, and 
mud at bis peril take notice of them. 

In expounding afts of parliament, where 
words are exprefs, plain and clear, the words 
ought to be underftood according to their ge- 
nuine and natural fignification and import, un- 
lefs by fuch expofition a contradiftion or incon- 
fiftency would arife in the a£i: by reafon of fome 
fubfequent claufe, from whence it might be in- 
ferred the intent of the parliament was other- 
wife ; and this holds with refpe£l to penal, as 
well as other a£ts. Moore and Hujfey^ Hob. 93, 

But here the fubfequent claufes are fo far 
from /hewing a contrary intent, that they en- 
force the natural import of the words of the 
fourth claufe. 



For, by fe^. 12. the commodities of the 
Jireighis and Levant^ imported in Englijh-hm\t 
fhipping from the dfual places^ are excepted. 

So, hy fe8. 13. the importation oi Eaji 
India goods in £/2^///&-buiIt veffels, from the 
ufual places, -is excepted. 

And[ 
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And hy fed. 14. Engliflimcn may import in 
EngUjh vcflels, £ff^. from Spain and Portugal^ 
goods of their plantations. 

And the known rale, of exceptio probat regU' 
lam PI non except^, properly takes place here. 

This aft was feveral times under the confide- 
ration of the legiflature in the laft reign. 

By the 14 Geo. 2. c. 36. The Rujfta compa-. 
ny may import 'Ru/Jian commodities, from any 
port of Rujfta. 

By the ^5 Geo. 2. c. 32. Gum Senega is al- 
lowed to be imported from any part of Europe. 

By the 17 Geo. 2. c. 36. Certain enumerated 
goods are allowed to be imported in BHtiJh'^ 
built (hipping, the property of foreigners. 

And yet there is no relaxation in any of thefe 
afts, to make the privity or confent of the maf* 
ter, mate or owners, necefl'ary to a forfeiture ; 
but particular forts of goods are only allowed 
to be imp6rted from different places than they 
could be before the paffmg of thefe afts. 

^ Secondly, I now proceed to confider theob* 
jeftions which have been made by the defeur 
dant*s counfel, and the anfwgrs thereto ; toge- 
ther with the nature of this proceeding, and 

the 
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the precedents of informations upon this claufe 
of the aft. 

For it is objefted, that the penalty or forfeit 
ture, impofed by the fourth claufe of the aft, 
is only applicable to cafes where there is fome 
/ crime or guilt ; but no crime or guilt can be 
imputed to the piafter, mate or owners, without 
their privity, the mariners being the only cri- 
minal or guilty perfons, and therefore they 
ought to be the only fufferers. 

To -which I anfwer, That though penalty or 
forfeiture, generally fpcaking, is the confe-r 
quence of fome crime or guilt, yet neither pe-f 
nalty nor forfeiture neceffarily imply the one or 
the other, though punifliment always does. 

To {hew this, feveral inftances were menti- 
oned upon the arguments : As where a murder 
is committed with the f\vord of an innocent 
man, the fword is forfeited ; the like of all 
deodands.. &o, by the 4th of William and 
Mary^ c. 8. the horfes of innocent owners, 
upon which robberies arc committed, are for-r 
feited. And by the. 8th of Anne, c, 7./. 17. 
the veffels, boats, horfes and other cattle, and 
carriages, made ufe of in the landing or rcr 
moving, carriage or conveyance of any uncuf- 
tomed or prohibited goods, are forfeited. And 
there are feveral other afts to the fame pur- 
pofe, which I fhall barely refer to. 13 6* 14 
Car. 2. c. 1 1./ 7. iW.'isf M. c. 32./ 2. 7 Ssf 
8 W. 3. c. 28 / 8. 8 Ann. c. 13-/ 16. 10 Geo. 

1. c. 10. f. 27. 12 Geo* 2. c* '2>^*f* !!• 24 Geo. 

2. c. 41. /^ 22, 
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But by the 4th claufe of the navigation afl:, 
the forfeiture is not upon the perfon, but upon 
the (liip ; nor is this a proceeding in perfonamj 
but in rem^ for the condemnation of the fhip as 
forfeited. 

And I am credibly informed, that the infor- 
mations upon this claufe of the act have been 
in this form from the time of paffing it, vy^hich 
fhews how this law has been underftood ; and 
as no privity has been laid in them, it was not 
neceffary to prove moic than was laid. And 
though I agree that the jury are not concluded 
from finding the truth of the fad where it is 
within the iffue j yet here the jury have found 
the iffue for the plaintiff: And their finding the 
importation to be without the privity of the 
mafter, mate or owners, is nugatory and void, 
becaufe it \% not comprized in the iffue. Bro. 
vtrdi^kypL 78. 2 Ro. Abr. 707. pL T^y. Hob. 53, 
Lord Ray7iu 860, 865. Tonkin and Crocker. 

Mr. Attorney infifted, that the Ihip, in this 
cafe was to be confidered as the offender ; and 
this is countenanced by the words in the latter 
part of the firft claufe ; *' all fuch fhips or vefr 
iels as fhall have offended contrary hereunto.'* 

But from the cafe of Sheppard and Gofnold^ 
in Lord Vaughan 159. cited by brother G/yw/z, 
I think no great firefs is to be laid upon this ob- 
fervation. 

The defendant's counfel cited the ftatute of 
38 Ed. 3. c. 8. '' Whereas the fhips of diverfe 

people 
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people of the realm, be arrefted and holden 
forfeit, bccaufe of a little thing put into their 
fliip not cuflomcd, whereof the owners of the 
(hip be ignorant : It is accorded and affented, 
that no owner fhall lofe his fhip for fuch a fmall 
thing put within his fliip, not cuftomed, with- 
out his knowledge." 

But the navigation-a£t is fubfequent ; and an 
exprefs prohibition, without any limitation or 
reftridlion ; and has altered the law, by ex- 
cluding privity, as the moft efFeftual means to 
prevent the mifchief. 

And fliips are liable to forfeiture for much 
lefs quantities. 

By the 9 Geo. 2. ^.35. (for hovering afl:,) 
having fix pounds weight of tea on board, the 
tea is forfeited. 

And by the 5 Geo. 3. c. 22. yi 5. The (hip or 
veffel is forfeited for having that fmall quantity 
of tea on board. 

By the 5 Geo. 3. c. 43. Ships or veffels having 
20 pounds weight of coffee on board are for- 
feited. 

But it is faid, that at this rate, let the quan- 
tity of tea be never fo fmall, the (hip will be for- 
feited ; which would be very hard : but if it be 
fuch a fmall quantity that it could not be difco- 
vered by reasonable care and fearch, I fhould 
think a cafe fo circumftanced proper for tile con- 

fidcration 
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deration of the jury, and that they neither 
would nor ought, in fuch a favourable cafe, 
to find a forfeiture of the fhip j for, de minimis 
non curat lex. 

The defendant's counfel then relied upon the 
ftatute 27 Ed. 3. c. 19. " No merchant or 
other, of what condition that he be, fhall lofc 
or forfeit his goods or merchandizes, for the 
trefpafs and forfeiture of his fervant ; unlefs he 
do it by the commandment or procurement df 
his mafter, or that he (hall have offended in the 
office in which his mafter hath fet him, or in 
other manner that the mafter be holden^to an- 
fwer for the deed of his fervant by the law 
merchant, as elfewhere is ufed/'* 

This ftatute feems to be only declaratory of 
the common law, and admits of the fame an- 
fwer as was given to the ftatute of 38 Ed. 3. 
That the navigation-a£t is fubfequent to it. 

But the owners of fliips are to take care what 
mafter they employ, and the mafter what mari- 
ners ; and here negligence is plainly imputable 
to the mafter ; for he is to report the cargo of 
the fhip, and if he had fearched and examined 
the ftiip with proper care, according to his duty, 
he would have found the tea, as the officers 
did, and fo might have prevented the forfei- 
ture. 

As to the hardfiiip of the cafe: The mafter 
is anfvxernble to the owners for the damage they 
fuff*er by his default, or by the unlawful act of 
the ^parinerSg, becaufe he employs rbemj and 

the 
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the mariners are anfwerable to the mafter for 
any damage he fuffers by their doing an aft 
prohibited by law, or that i$ a breach of truft 
in them ; though it mud be confeffed, that but 
little benefit can be expefted from this remedy 
againft the mariners. Morfe v. Slue^ \ Vent. 
J 90, 238. Hujfey V. Pufey^ 1 Sid. 298. Hern. v. , 
Nicholls^ I Salk. 289. Idlew. Vanneck^ Bunbury 
230. 

This brings me to the authorities on this 
claufe of the aft. 

The Chief Baro^s, upon trials at Niji Prius^ 
have been uniformly of opinion, that the pri- 
vity of the mafter v^^as not neceffary to create a 
forfeiture upon this a£l of parHament. Chief 
Baron Mountague^ in Fojier and Phillips, in 
1722, Chief Baron Gilbert^ in Gatehoufe and 
Aycock, in Trinity 1725, Chief Hdjon Pengelly^ 
in Idle and Vanneck, already cited out of Bun- 
bury, and the other Barons, agreed with him 
upon a motion for a new trial : And it is ob- 
fervable, that the ftatutcs of 27ch ai\d 38th of 
£d. 3. were cited upon that occafion. 

Mr. Dunning, in his argument, fuppofcd that 
the opinion of the Barons, in Idle and Vanneck, 
was not given upon the want of privity in the 
mafter or owners, but upon the affidavit of a 
failor, fwearing to fome other matter, in order 
to obtain a new trial. But the affidavit upon 
which the motion for a new trial was grounded, 
tvas the affidavit of Thomas Allifon ; wherein he 
fwore, that he brought the goods on board 
privately, without the mafter's or owner's pri- 
vity, and that he purpofely kept out of the way, 

to 
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to prevent being fubpcenacd as a witnefs on the 
trial, lo that the point was the fame as in the 
prefent cafe, and the Barons 'were of opinion 
that the (hip was forfeited : And its coming be* 
fore the court upon a motion, and not upon a 
fpecial verdia, makes no diflference as to the 
juflice of the determination, but only as to the 
folemnity of it. 

But, as I find a note at the end of the cafe of 
Idle and Vannecky (where Mr. Dunbury reports, 
that in the cafe of Greeby^ qui tam^ v; Palmer ^ 
Feb. 13, 1733, Chief Baron Reynolds ^\xt thh 
point upon this diftinftion, whether goods fo 
brought were part or not part of the cargo ; 
and therefore, if mariners or paflengers pri- 
vately bring over a fmall parcel of goods, that 
is not to be looked upon as part of the cargo; 
and it would be hard that the fhip fliouldbe for- 
feited for that J ) I thought it my duty not to 
pafs it over in filence, nor to diffen^ble the 
force of itt 

I prefume, that his immediate fucceflbr. 
Chief Baron Comynsj did not alter his opinion^ 
as he was one of the Barons when the cafe of 
Idle and Vanneck was determined, and concur- 
red in opinion with the other barons. What 
the opinion of Chief Baron Probyn was, I know 
not ; but fuppofing, for argument fake, that he 
adopted Chi^f Baron Reynold^ notion, it will 
not apply to the prefent cafe ; for I think the 
quantity foui^d by this verdift is not fo fmall as 
to excuie the forfeiture of the fhip. 

For thefe reafons, and upon thefe authorities, 
we are all of opinion, that judgment ought to 
be given for the plaintiff. 

Hilary 
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The King againji Henry Muilman and Robert 
Macky, merchants. 

[As yet common bufinefs of Hilary term in the 6th year of 
King George the Third.] 

anu y- mr^L r n • • • l_ /I. I'ccs or iiic 

MiMefrx.S XJr ot eftreats remammg in the culto- peace, after 
dy of the clerk of the eftreats of the Court of ^'^eexpira- 
Exchequer, is found ^s followeth, in thefe rt^p^J^e 32^ 
words, (to wit) admiralty of England — An Geo. 2. c 
eftreat of a recognizance forfeited at the fef- ^/kcTre- 
lion of Oyer and Terminer and gaol-delivery cognizance 
of our Sovereign Lord the King, holden for jj'/g 'ance'of 
the jurifdiftion of the admiralty of England, ^p^^hn 
at Jujlice-Hall in the Old Bayley, in the parifti ^^^j^^^^j,. 
of St. Sepulchre^ in the ward of Farriitgdon fuiiy nnk. 
without^ in London^ on Thurfday the twenty- |"p^^^ ^jf 
firft day of jfune^ in the fourth year of the h.gh feas, 
reign of our Sovereign Lord George the third, ^^f ^atute"" 
King of Great Britain^ &c. before Sir Thomas 4 Geo. 
Salijbury^ knight, and doftor of laws, lieute-^^J^-^^^ 
nant and commiffary of the high court of ad- feflionoV 
miralty of England^ and judge and prefident of ^^^i-^J;^^' 
the faicj court; Sir Henry Gotddj Knight, one,ecogni!- 
of the juftices of the court of common pleas ^^°^« ""»y 
of our faid Lord the King ; George Perrott^ ?nto thTs^*""* 
Efquire, one of the barons of the court of ^°"ft- 
Exchequer ; and other juftices, ^c. 

Of Henry Muilman of London, merchant, one of *\ £. s. d, 
the pledges of Robert Boyd, bccaufe he had J 
him not as above ro anfwL-r what fliould be V,iooo o o 
objedled againft him on his m.. jelly's be- 
half, a? by a certain recognizance he under- 
took - r^ 

Of Robert Macky of Lomhn, merchant, the other of") 
the pledges of the faid Robert BoyJ^ for the like J 
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And now, (to wit) on the 28th day of JN'ir- 
vember^ in this fame term, came here into 
court, Henry Muilman of London^ merchant, 
and Robert Macky of London^ merchant, in the 
faid roll of eftreats named, by John Perrott 
their attorney, and pray oyer of the faid roll of 
' eftreats ; which being read, and by them the 
faid Henry Muilman and Robert Macky heard 
and fully underftood : they the faid Henry 
Muilman and Robert Macky alfa pray oyer of 
the certificate filed of record in the faid court 
here, of the faid eftreat ; (and it is read to 
them as follows, (to wit) To the Right Ho- 
nourable Sir Thomas Parker^ Knight, Lord 
Chief Baron of his Majefty*s Court of Exche- 
quer, and the reft of the Barons of that Ho- 
nourable Court. Admiralty of England — ^Thcfc 
are to certify, that at the feffions within fpecifi- 
ed, the within named Henry Muilman and Ro^ 
bert Macky flood bound by the recognizance 
within mentioned, conditioned for the perfonal 
appearance of the within named Robert Boyd 
at the fame fefSon, to anfwcr what fhould be 
objedled againft him on fufpicion of having fie- 
lonioufly and wilfully caft away or otberwife de- 
ftroyed the fhip Brilliant^ of which he was 
captain, with intent to prejudice the underwri- 
ters of the policy of infurance made thereon, 
contrary to the ftatutc, ^c. At which fame 
feflion within mentioned, the faid Robert Boyd 
did not appear purfuant to the condition of the 
faid recognizance, whereby the fame became 
forfeited, and was accordingly by the court or- 
dered to be eftreated into this Honourable 
court. And thele are further to certify, that 
at the fame feflion within fpecified, the faid 
Robert Boyd was indidted for fclonioufly and 

wilfully 
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wilfully caftirtg away and d^iftroying, and di- 
rcfting and procuring to be caft away and dc- 
ftroycd, a fhip or veficl called the Briliiajit^ 
whereof he was mafter, with intent to preju- 
dice diverfe pcrfons who had fererally under- 
written a policy of infurance thereon, againfl 
the form of the ftatute, in fuch cafe made and 
provided ; and that the faid Robert Boyd hath 
not yet been arraigned, or taken his trialj upon 
the faid indiftment. Dated this twenty-fourth 
day of November^ one thoufand feven hundred 
and fixty.four. Tl lijher^ clerk of arraigns 
for the jurifdiftion of the admiralty of EnglandJ 
Which being alfo read, and by them the faid 
Henry Midlman and Robert Macky heard and 
fully underftood, ihey the faid Henry Muilman 
and Robert Macky fay, that the faid leveral fums 
of one thoufand pounds and one thoufand 
pounds, ought not to be made or levied on 
their refpeftivc goods or chattels, lands or tene- 
ments, to the ufe of our faid Lord the King ; 
becaufe they fay, that the war which was de- 
pending between the Lord George the Second, 
late King of Great Britain^ and the French King, 
at the time of making of a certain adt of parli- 
ament, made in the parliament of his faid late 
majefty, at a fcflion thereof holden at Wejimin- 
Jler in the county of Middlefex^ in the thirty- 
fecond year of his reign, (intitled an aft to ex- 
plain and amend an aft made in the twenty- 
ninth year of his then prefent majefty*s reign, 
intitled an aft for the encouragement of fea- 
men, and more fpeedy and effcftually manning 
his majefty*s navy, and for the betttr preven- 
tion of piracies and robberies by crews of pri- 
vate fhips of war) ended on the twenty-fecond 
day of Marcb^ in the third year of the reign of 
R 2 our 
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our Sovereign Lord the prefent King. And 
the faid Henry Muilma?i and Robert Macky fur- 
ther fay, that after the end of the faid war, 
that is to fay, on the tweniy-third day of May, 
in the faid third year of the reign of our faid 
prcfent Lord the King, at the parifli of St. Paul 
Covent-Garden, in the county of Midd/e/ex, 
aforclhid the faid recognizance, fo cftreated 
into the court here as aforefaid, was entered 
into and acknowledged by the faid Henry Muil' 
7nan and Robert Macky ^ before and taken by 
Sir "John Fielding^ Knight, and John Spinnage^ 
Efquire, then and there being jultices, and each 
of them being a juftice of our faid Lord the 
prefent King, ailigned to keep the peace of our 
faid Lord the King in and for the faid county 
or Middle/ex^ and alfo to hear and determine 
diverfe felonies, trefpafles and other mifdemea- 
nors, committed within the faid county ; upon 
condition that Robert Boyd, in the faid cftreat 
named, fliould perfonally appear at the next 
feliions of oyer and terminer and gaol- delivery 
of Newgate^ at Jujiice-Hall in the Old Bailey, 
within the jurifdiction of the admiralty of jEw^- 
land^ then and there to anfwer what fliould be 
objeded againil: him, upon fufpicion of having 
fcloRioufly and wilfully caft away or otherwife 
deftroyed the fliip Brilliant^ of which he was 
captain, with intent to prejudice the underwri- 
ters of the policy of infurance made thereon, 
contrary to the Itatute, and fhould not depart 
the court without leave, then the faid recogni- 
zance to be void, or clfe to remain in full 
force ; as by the faid recoj^^nizance, returned to 
and now remaining of record in the court of 
oyer and terminer and gaol-delivery aforefaid, 
fully appears. And the faid Henry Mullnian and 

Robert 
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Robert Macky further fay, that the faid recog- 
nizance was then and there fo entered, into and 
acknowledged before and taken by the faid Sir 
John Fielding and John Spinnage as aforefaid, 
as fuch juftices as aforefaid ; and that the fame 
was not entered into and acknowledged before 
or taken by the faid Sir John Fielding and John 
Spinnage^ or either of them, in any other cha- 
rafler or capacity whatfoever ; and that the 
faid fuppofed offence in the faid condition of the 
faid recognizance mentioned, was committed 
upon the high feas, within the jurifdiSion of 
the admiralty of England^ and not within ^he 
body of any county within this realm : W^'iere- 
fore the faid Sir John Fielding and >^« Spin- 
nage had not, nor had either of fAem, any 
power or authority to take the /aid recogni- 
zance, and the fame is void in Uw. All which 
matters and things the faid Henry Muilman and 
Robert Macky are ready to verify and prove, as 
the court here (hall coDfider. Wherefore they 
pray judgment, and that they may be refpec 
tivcly difcharged and difmiffed by the court 
here, as to the faid two fums of one thoufand 
pounds and one thoufand pounds charged upon 
them as aforefaid, and of and from every part 
thereof, as againfl: our fftid Lord the now King, 
his heirs and fucceffors. And becaufe the 
court would confider of the premiffes before, 
Iffc. a day is given to the faid Henry Muilman 
and Robert Macky (now here pleading) in which, 
ftate ihey remain until fifteen days of S/. Hilary 
next, to hear and do thofe things which, l5?c. 

At which day came here the faid Henry MuiU 
man and Robert Macky ^ by their attorney afore- 
faid^ 
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faid, and pray judgment, as before. And the 
honourable Charles Torke^ Attorney-General 
of our Lord the King, who profccuteth for our 
faid Lord the King in this behalf/ being prefent 
here in court the fame day in his proper perfon 
for our faid Lord the King, fays. That the faid 
Henry Muilpian and Robert Macky ou2;ht not, 
by reafon of any thing in the faid plea alledgcd, 
to be difcharged and difmiffed by the court 
here, as to the pr(^mifles ; becaufe, he fays, that 
the faid plea, in manner and foriii above plead-t 
ed, and the matter in the fame contained, are 
infu^icicnt in law to difcharge the faid Henry 
Muihnan and Robert Macky of .the faid fevcral 
fums of one thoufand pounds and one thoufand 
pounds, to be made or levied on their faid re- 
fpcftive goods, or chattels, lauds or tenements, 
to the ufe of out faid Lord the King ; and this 
the faid Attorney-General of our faid Lord the 
King is ready to verify : Wherefore, for want 
of a fufficicnt plea in tVis behalf, the faid At- 
torney General of our faid Lord the King prays 
judgment ; and that the faid feveral fums of 
one thoufand pounds and one thoufand pounds, 
to be made or levied on their faid refpeftive 
goods or chattels, lands or tenements, to the 
ufe of our faid Lord the King, may be made. 

And now fto wit) on the fifth day of Febru- 
ary^ in this faid term, the faid Henry Muilman 
and Robert Macky came into court by their faid 
attorney, and fay, that their faid plea, in man- 
ner and form above pleaded, and the matter in 
the fame contained, are fufEcient in law to dif- 
charge them the faid Henry Muilman and Robert 
Macky of the faid feveral fums of one thouland 
pounds and one thoufand pounds, from being 

made 
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made or levied on their faid refpedive goods, 
chattels, lands or tenements, to the ufe of our 
faid Lord the King j which faid plea, and the 
matter therein contained, they the faid He7iry 
Muilman and Robert Macky are ready to verify 
and prove, as the court fhall dired. And be- 
caufe the faid Attorney-General of our faid 
Lord the King hath not anfwered the faid plea, 
nor in any manner denied the fame, they the 
faid Henry Muilman and Robert Macky ^ as be- 
fore, pray judgment j and that they may be re- 
fpeftively difcharged and difmiffed by the court 
^ere, as to the faid two fums of one thoufand 
pounds and one thoufand pounds. 



Hilary 7 of King George 3, I'jS'j. 

I delivered the opinion of the court this term. 
And to make the cafe upon the pleadings inteU 
iigible, it will be proper to ftate two or three 
claufes in the aft of 32 Geo. 2. c. 25. which 
whilft in force was a general law, and thercr 
fore only referred to by the ple^. 

Power is given by it, not only to one or more 
CommifTioners in the commifTion of oyer and 
terminer for trying offences within the jurif- 
diftion of the admiralty, but alfo for one or 
more juftices of any county to take informa- 
tions, not only for piracy, felony or robbery, 
committed on the fea, but in any haven where 
the admiral hath jurifdiSiori ; and by warrant 
to caufe the perfon accufed to be apprehended 
and committed to the county-gaol ; and to 
oblige the profecutor and witnelfes to entf r into 

a recognizance 
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a reccj^nizance in a fufficient penalty, for their 
appcfaring at the next fclfion of oyer and ter- 
va::. r and gaol-delivery, to be held for the ju- 
i/uidion of the admiralty; and, on refufal, 
t'j commit: And informations and recogni- 
y.'jr.ccs are to be tranfmitted to the regifter of 
the admiralty. Provided, that the aft Ihould 
continue in force during the then prefent war, 
and no longer. 

It is obfervable, that the powers given to the 
commiflioners and jultices of the peace by thefe 
claufcs, are the fame, without the leafl diflfcr. 
ence. 

The plea fuppofes all the powers of juftices 
of the peace in cafes of this nature to be de- 
riveJ from this act ; it is therefore to be feen, 
whether that luppolitlon is well grounded, or 

not. 

For it is objected, that this a£t being expired 
at the time of taking the recognizance. Sir 
John Fielding and Mr. Spinnage had no power to 
iiike it, bccaufc it is for an oitence committed 
on the high lea, and not within the body of any 
county: And it was referxibled to the cafe of 
piracy, which is an oftence only by the civil 
law, of which the common law takes no cogni- 
zance ; for it could not be tried, being out of 
iiU towns and counties. 3 Injl. 1 1 2. 

I anfwer — It is not only lawful, but the duty 
ol every fubjecl to apprehend a felon, and take 
him to a juilice of the peace ; who is to exa- 
mine, bail, or to commit him ; in order to pre- 

fcrvc 
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ferve the peace of the kingdom, and to fup- 
prefs felons. 2 Lord Hale^s Pleas of the Crown 
76, 77, 108, 109. 

But it is faid, that this being a felony by the 
civil law only, the fufpeded felon ought to have 
been taken before a commiffioner; and the 
commiffioners are very numerous, there are 
four hundred of them in the maritime coun- 
ties. But what if he had been taken in an in- 
land county, is he to be turned loofc again, 
to efcape public juftice ? No. But if taken in 
9 maritime county, even for piracy, he may be 
taken before a juftice of the peace for the coun- 
ty, and committed to the common gaol. 

13 Co. 53. is exprefs. Butler and others, 
upon the high fea, robbed diverfe of the Queen's 
fubjefts of their goods, and brought them into 
Norfolk; and were there apprehended, and 
brought before Coke^ (then a juftice of the peace 
for that county, afterwards Lord Coke^J who 
was of opinion, that it was not a felony punifli- 
able by the common law, becaufe the original 
aft of taking was not an offence of which the 
common law takes cognizance : and bringing , 
the goods into a county could not make it a fe- 
lony punifhable by law ; and yet he committed 
them to gaol till the next afTizes. And Lord 
Chief Juftice Wray^ and Periam^ the juftices 
of afGze, agreed in opinion with Lord Coke. 
And what did they do ? Not difcharge them ; 
but committed them to Sir Robert Southwell^ 
the Vice-Admiral of the faid counties. And 
if the juftice of the peace and juftices of aflize 
could commit, why could they not bail in a 
bailable cafe ? 

Juftices 
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Juftices of the peace cannot try treafon, and 
yet they may take examinations, ^c. for the 
difcovery of it. i Lord Hale^s Pleas of the 
Crown 350, 372. 2 Hale's Pleas of the Crown 
44- 

So, the Lord Chancellor may commit or bsul 
in criminal cafes, though he has no power to try. 
2 Hale^s Pleas of the Crown 147. 

So, if A. commit a felony in the county of 
B. and goes into the county of C. a juftice of 
the peace of the county of C may take infor- 
mations, and commit him to the common gaol 
of C. 2 Lord Hale's Pleas of the Crown 51. 

And regularly, all courts and perfons that 
have judicial power, by the common law or by 
aft of parliament, for the confervation of the 
peace, have power to grant warrants for arreft- 
ing of felons ; but fuch as are (imply minifte- 
rial have no fuch jurifdiftion, but muft do their 
office either alone, or with others called to their 
affiftance. 2 HaWs Pleas of the Crown 105. 

And the aft of 24 Geo. 2. c. 55. only gives a 
further remedy to what the juftices had at com- 
mon law. 

And all thefe powers, whether they relate to 
civil or common law offences, are founded in 
neceffity, for the better prefervation of the 
peace, and fupprcffion pf felonies. 



But 
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But the offence of a captain, mafter, mari- 
ners, or other officers, wilfully cafting away, 
burning or otherwife deftroying any (hip, to 
the prejudice of the owner, or any merchant 
that had loaded goods on her, is made capital, 
I Ann. Jeff. 2. c. 9. 

The aft 4 Geo. \. c 12. extends the offence 
to captains or mafters who commit it to the pre- 
judice of the underwriter of any policy \ and 
the offenders are to fuffer death. 

The aft of II Oeo. i. c. 29. make; the of- 
fence for which this recognizance is taken, fe- 
lony without the benefit of clergy : And if 
committed within the body of the county, it \^ 
to be tried in fuch county as felonies committed 
within the body of the county are to be tried ; 
if on the high fea, then to be tried and deter- 
mined before fuch court, and in fuch manner, 
as is direftcd by the ftatute of 28 Hen 8. 

The ofi'ence, therefore, for which this recog- 
nizance is taken, is made capital by aft of par- 
liament ; and all the fame powers of juftices of 
the peace immediately and of courfe attached in 
them over this new created felony as they had 
over other felonies. ^ 

But it is objefted, that juftices of the peace 
had po power to bail in this cafe. Lord Hale^ 
in voL 2. p. 137, 138. refers to the ftatute of 
I Rich. 3, which gave power to one juftice of 
the peace to bail, in felony ; the 3d oilien. 7. c. 
3. reftrained it to two juftices ; and the 1 Sff 2 
P. Isf M. requires two juftices, one of the quo- 
rum, 
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nun, to b- prcfont at the bailing, and to certi- 
iy it in writiri.r at the next goal-delivery : And 
by 2 i^" '? j'\ 6' M. examinations and informa- 
tions aa- •: ) be tranfmitted to the next gaol-deli- 
very, V. iicrc tJic trial of the felony Ihall be. 
And t!i;it tlicTe powers relate only to felonies 
coiiiirittcd within the body of fome county, 
i^.ad luc rv.cojrnizances are to be certified to the 
21'^xt faA-ddiv'jiy^ witJ'iin the jurifdiQion of 
the jMiticts ; but that thcfc powers do not relate 
to i'jL:iics co;nmitted on the high feas, nor are 
rLcc;:^iilzuncts warranted to be taken for fuch 
Oa'ciiccs by any of thele ftatutes, or to be cer- 
lilicu to any couit of oyer and terminer or goal- 
(Icllvci y to bt: iiolden for the jurifdiclion or the 
admiralty. 

1 ani'vver, ihrit thefe ftatutes are only direc- 
tory. 

Dalion's J:ii}icc, c. 90. fays, " That for all 
tr jdfons and other offences againft the peace, 
the jullices of the peace may caufe the offen- 
ders to be apprehended, take examinations, 
and commit to gaol ; and bind over fuch per- 
fons as can prove any thing material, to give 
evidence before the Lords of the Council, 
King*s-Bench, gaol-delivery, or elfewhere.'- 

The law indeed is fince altered as to the 
Lords of the Council. 

So, if a felony be committed in one county, 
and the felon efcapes into another, thejuftice 
of the county to which he cfcaped may take 

informations. 
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informations, and grant his warrant aGjainfl 
him ; but if he is apprehended and bailed, tlia 
informations and recognizance muH: be certi- 
fied to the gaol-dclivcry where the felony was 
committed. 

It is laid down in 2 Haivk. (05. that 1 1; 3 
bailing of perfons comes under the cognizance 
of juftices of the peace, as confervators of the 
peace ; and they are to take furety to appear 
before the proper court. 

And by parity of reafon, the recognizance 
for this offence is properly taken for Boyd's 
appearance at the then next feflion of oyer and 
terminer and gaol delivery to be holden for the 
jurifdidtion of the admiralty. 

And the aft of the 32 G. 2. only enlarged 
the po^X^er of the juftices, and gave one jullice 
a power of bailing where two had it before, 
and fo reftored the power of the ift of Richard 
the Third y but upon the expiration of it, the 
power was again reft rained to two juftices, ac- 
cording to the ift of Philip and Mary : And 
therefore this recognizance is taken by two 
juftices. 

It was then objefted, that the recognizance 
is conditioned to appear at the then next fefiiou 
of oyer and terminer and gaol-delivery of Nczu- 
gate, at Jujiice-Hall in the Old Bailey^ within 
the jurifdiftion of the admiralty of England^ 
and no fuch commillion has been fs^r feveral 
years granted, (though it was admitted that the 
words gaol-delivery were in ths old commif- 

• fions y) 
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fions ; much Icfs ought the following words to 
have been added, " at yu/iicc-Hallin the Old 
Bailey^ within the jurifdidlion of the admiralty 

of England J"' 

Lord Hahj in his ad vol. p. 18. expreffes 
himfelf thus : But note well, " That befides 
this commiflion founded upon the ftatute of 28 
Hen. 8, which extendcth only to treafon, mur- 
der, robbery and confederacies ; there is, and 
for above thefe hundred years laft paft there 
hath been, in the fame commiflion, a common 
law commiflion of oyer and terminer, and alfo 
a commiflion of the peace and gaol-delivery, for 
all offences againft: any penal laws, fuper marey 
"jel infra Jluxum maris ; and alfo of all treafons, 
murders, felonies, &c. fupcr mare^ vel aliquo 
rivo, portUj aqua dulci creca^ feu infra fluxum 
viaris ad plcnitudinem fuaris, a quibufcungue pri- 
mis ponlibiis verfus mare^ ct fuper littus marisy 
&c. fecundum flyluju ct confuetudinem regni An- 
glia et curia Admiralitatis : And limits the 
county of their feflion and inquiry/* 

And by the aft of 32 Geo. 2. Recognizances 
for cfi'ences triable in the admiralty, are di- 
refted to l)c, for appearing at the next feflion of 
oy.?r and terminer and gaol-delivery ; which, 
though expiree!, fliews the fenfe of the legifla- 
ture, that it then was a commiflion of oyer and 
terminer and gaol-delivery. 

But the cftrcat itfclf is a clear anfwer to every 
part of the objeftion. " Admiralty of Engla?7d — 
An eltreat of recognizance forfeited at the 

feflion 
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feflion of oyer and terminer and goal-delivery 
of our fovereign Lord the King, holden for the 
jurifdidion of the admiralty of Englandy at 
Jujiice-Hall in the Old-Bailey y ^c. 

We are unanimdufly of opinion, that this re- 
cognizance is well taken ; and that it is for- 
feited, and properly eftreatedj and that judg- 
ment muft be given for the King. 



APPENDIX. 
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MICHAELMAS TERM, 

30 Charles 2» 1678. 
Tuefday 29th of Odober. 

Ewin's Cafe. 

9^0 LLT^ receiver of the affeffments in the Debts, ei- 
%/ county of Huntingdon and' other places, fp^^^i^y^^ 
was bound to the King by divers bonds, and fimpiccon- 
indebted to him on his account. Ewin^ ^Xfily^P 
goldfmith of London^ was indebted to Jolly by and feized 



o the 



fimple-contraft, and Lindfay indebted to Ewin j^.^ 
by fimple-contraa ; and upon oath made, ac- hanc^s to 
cording to the rules in 1639, an extent lAued^'^^^^^^'J'^^^^ 
againft Jolly ^ which found Swings debt; and not beyond. 
it was admitted by the court, upon a motion, 
that Lindfay^s debt to Ewin Ihall be found and 
feized into the King's hands. And it was faid 
to be the pradice, that debts by fpecialty (hall 
be found to the third degree, as this was ; but 
the doubt was, if debts by fimple-contradt may. 
And held by the court, that they may, within 
thofe rules, upon oaths and motions, but not 
beyond the third degree. 

S 2 Tuefday J 
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Tuefday^ 26th of November i6jS% , 

Jolly indebted to the Kirig^' as receiver otU*: * 
taxes, Ewin 2Lnd Norrington indebted tdP^^ttB^, ' \ 
and Lindfay indebted to BMin and Norringfoft; .; , 
upon affidavit, and motion in toUrt, for .ft^iit ,^ 
and Norrington, this debt of Lindfay to tbeni: •' 
was feized in aid, being only the third* degree ; ' 
And, by the court, held to be within* the rules ; 
for debts in aid. And upon an extent agaiilQ: ^ 
Lindfay^ leafes and goods feized ; and^ upon*./* 
'venditioni exponas ^ fold; and :th^ money,' upon .% 
motion, this day, by order of eourtg^ paidrby*. '-. 
the flierifFto Ewin and Norringion. . • l^ / ' 

* ' -9 



MICHAELMAS TERM, 



3 & 4 James 2. 1687. 

The King againji Allanfon, adminiftrator of 
. AUanfoh, deceafed, 

A debt by ^Tp H E inteftate was indebted in his life-time 
uTa feized ^ ^^ Carlton by fimple-contraa, and to three 
into the Other pcrfoHS by bond, and died. After his 
^^^|\^ ^^ death, Carlton being indebted to the King by 
be preferred bond, an extent iffued thereupon, and the debt 

to bonds Uy 

not paid be- ' 

fore fcizure; but payment of bonds by an adminiftrator, before feizure or notice 
of the King's debt, may be well pleaded againft the King. 
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bj fimple-contrad: was fcized by the ioquifition 

ilito ]fhc King*! hands ; and upon this* ay^/r^ 

Vj^^f/w iffued againft the defendant, to fhew 

*; cai^e twhy , the King fliould.not have execution 

. aigainll . him for thisL debt, of the goods of the 

ititeiUte remaining in his hands to be admi- 

. niftred; • • 

*. . "•■..* 

The- defendant pleaded in bar, the three 

• bonds for true debts, and all in force; and 

Xhat he had fully adniiniftred ; and had nothing 

^^ in his hands on the day of the inquifition, be- 
: fides ten pounds, which are bound and charged 
' Sn his hands with the payment of the three 

• bonds.- 

" , The Attorney-General demurred : And the 
cafe of the King and Knowlesj in 1683, was 
cited as in point for the King. And Roll's Abr. 

. Prerogative .159. and Lane 6^. were relied on 
by the defendant's counfel. 

But the court gave judgment for the King : 
And held that the feizure by the inquifition of 
the fimple-contraft debt into the King's hands, 
preferred it to the bonds not paid before the 
feizure, and would be a good plea to aftions 
on fuch bonds ; becaufe it is thereby become a 
debt to the King upon record, and implied 
notice. But they alfo held, that if the bonds 
had. been paid before the inquifition, or before 
the adminiftrator had aftual notice of the debt 
to the King, fuch payment would have been 
good again(l the King ; becauie there was no 
debt upon record, and the adminiftrator had 
no means to difcovcr whether there were any, 
or what debts, to the King ; and the inconve- 
nience 
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meoLce would: be infinite, if in fucb cafe execUf^ 
tors or admimftrators ftiould, notwichftandju^^ 
their utmoit care, be charged with tbe in^is^ 
plication of affets, out of their own eltatea. 
Ajwi the court held accordingly. HiJary 6th oi 
King George 2. in the cafe of the jlttormyrGe^ 
neral againll White ^ Gomyns^s Rep. 438. 



EASTER TERM, 

4th of William and Mary, 1692. 

The King again/l Dickenfon, executor of Obe* 
dience Holcroft. 

Aprece- Hp'HE cafc was, A. was indebted by ]^^g-' 
mTnVo*' A ment to B. and by bonds to G. and D. 
uincd by a and by fimple-contraft to E. and died. E^ be- 
\orXlnh^^^ a debtor to the King, caufed the debt due 
preferred to to him to be fcizcd into the King's hands ; and 
^y^l^^^, upon this 2Lfcire facias iffued againft Bickenfon^ 
tutc 33 H. executor of A. and before- the return of it G. 
but alu'bfc. ^^^ ^' ^^ bond-creditors, obtained judgment j 
qucntjudg-and thcn Dickenfon pleaded to the fcire facias y 
mlT'ButV^^ judgment prior, and the fubfequent judg- 
picabyan mcnts. The Attorney- General demurred. 

executor of 

feveral 

judgments 

is entire, The points argucd in Hilary 1691, were, 
of them"* firftj whether the fubfequent judgments fhould 

fails judg. ' 5c 

ment (hall 
be againft 
him. 
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be pref^^rfed to the Kkig^ for it was admitted 
thalt eive precedent judgment fhould be prefer-^ 
red ? Secondly, if the fubfequent judgments 
fhould not be preferred, and the precedent 
jndgmcnt ftould be preferred, then if {heading 
tfrem in one entire pfea, judgment ftould b6 
againft the defendant ; or if the Attorney-Gene- 
ral ought to have repfied aflfets beyond the firf! 
judgment ? 

As to the firft point, Burnef^ cafe, entered 
Hilary 31 &f 32 Car. 2. Roll. 86* and the King 
and Knowles^ in 1683, and the King againft 
Allan/on^ ifi 1687, were cited ; where it was 
adjudged, that a debt by fimpie-contraa feized 
into the King's hands, fliould be preferred and 
paid before a debt to the fubjeft by bond. 

As to the fecond point, was cited the opinion 
of Chief Juftice Vaughan^ in Edgecombe and 
Dee^ (in his reports 104.} that fo long as one 
judgment is in force and unanfwered, the plain- 
tiff fhotrld not have judgment on fuch a ptea. 
But on the coiltrary \^a« cited the current opi- 
nion, and Hancock and Prowdeh cafe, r Saund. 
2Z7* ^ Saunders ^o, 51. and that the plea was 
entire. 

Thiis cafij was adjourned to this term : When 
it was adjudged for the King ; firft, that his 
debt fliould be preferred before the fubfequent 
judgments, (viz.) before any bond, Hardr. 
23. but a precedent judgment fliould be pre- 
fecred before it, upon the words of the 26th 
^fcdion of the ftatute of the ^2i ^^^' 8. c. 39* 
*So always, that the King's fuit be taken and x 

commenced. 
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commenced, or procefs awarded for the debt 
of the King, before judgment given for the 
perfons. 

Secondly, It was adjudged, that the plea was 
entire ; and that it was not neceiTary to reply 
aflets beyond the firft judgment. See 2 Roll. 
104. I Lev. 16. Salk. 298. Cartb. 429. Lord 
Raym. 263. 



HILARY TERM, 



10 & II of William 3. 1698. 



Informat] 
on for a 
penalty 
abates by 
the death 
of the de- 
fendant, 
after trial 
and before 
judgment , 
and this 
may be ta- 
ken advan- 
tage of, by 
fuggeftion 
of the death 
upon the 
roll con. 
feffed by 
the Attoi^* 
ney-Ccne- 
ral, with- 
out a writ 
ot error. 



Attorney-General againji Buckley. 

UPON an information on the French ad, 
for having in his cuftody French lace and 
filk, Isfc. whereby he forfeited fuch a fum, 
(viz.) fo much per pound \ the defendant plead- 
ed not guilty, and was found guilty to the va- . 
lue of 2000/. at Ni/i Prius^ ^her Trinity terra 
laft, and then died before Michaelmas term : 
And his executor moved, upon an affidavit of 
the death, that judgment (hould not be enter- 
ed, becaufe the information was abated. And 
upon debate, the court doubted whether this 
matter could appear by affidavit, without put- 
ting the party to bring a writ of error. But 
then it was infifted, that it was remedied 

by 
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by the atl: 16 6* 17 Car. 2. c. %. which helps 
this point in common cafes; and the doubt 
was, if this cafe of. the King, for a forfeiture 
upon an information, was within it : The words 
are, " In all adions real, perfonal or mixt, the 
death of either party (hall not be alledged for 
error.** Thefc books were cited; 1 Roll. 768. 
Cro. Car. 507. 3 Keb. 292. Hardn 161. 1 Sid. 
131. 2 Sid.'^^^. 

This motion was made in Michaelmas term 
10 William 3, and adjourned to Monday 13th of 
Feb. 1698. When it was refolved by Lord Chief 
Baron Wardy Barons Powis and Hat/ell, that 
judgment fhould be flayed : For they thought, 
firft, that it was not an adion real, perfonal, 
or mixt ; fecondly, that the King was not pro- 
perly faid a party ; thirdly, that it was a penal- 
ty, not a duty, nor in lieu of cuftoms or any 
revenue of the crown ; fourthly, that adlions 
did not comprehend informations between party 
and party, nor include the King, c^ Leon. 215. 
Note^ The court was in doubt, if the death s.V. '^' 
might be fliewn to the court by affidavit / and, 
by confcnt, to avoid this queftion, it was fug- 
gefled upon the roll, and confefl'ed by the At- 
torney-General. 



Michaelmas 



MICHAELMAS (TERM, 

nth of William 3. 1699. 



Sir Thomas Cooke againji The Attorney- Gene- 
ral and others. 

blck ilTue T T^^^ ^^ Englijh bill, brougftt to have the 
fir peppe"^ y,J drawback upon pepper e^orted, or to 
"ortcd*^* have new debentures, the firft being cancelled 
wuwn the by ordcr of the commiffioners of the cuftoms ; 

year, or ft ^^S rcfolved, 

prevented ' 

by acci- 
dent. 

If good! Firft, That if goods were imported by £«- 
7db7^' gli/h on the 23d of Odober 1697, and fliipt on 
andrtiip- board for exportation on the ift of O^ober 
P^tadon*" 1698, and then indorfed to another fhip, and fa 
by ano- did not go out of poFt till the I ft of November 
fells' to^a^ 1698, no drawback was due, for it was then 
third, ret out of time ; and they muft adtually be out of 
d^rXback* port within the year, if not prevented by acci- 
it is loft. ' dent. 



Secondly, That if goods were imported by 
one perfon, and fhipped for exportation by ano- 
ther, and afterwards fent on fhipboard ; the 
fecond perfon fold to T. S. referving for the 

drawback ; 
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drawback ; in this cafe the drawback was lofl: : 
For the property mud not be changed after the 
(hipping or exportation. Note the fecond rule in 
the fecond book of rates. 

Attorney-General againji Weeden and Shales, 

pET ER La Store (who was a Frenchman na- chofes in 
turalized) made his will during the war, f^^*^j" ^^ 
and gave feveral legacies to Frenchmen living an alien 
in Bourdeaux. and died. Some of the legacies f"??^!''® 

11 r % 1 (*_4° A forfeited to 

were payable prelently, others at age, tffc. A the crown : 
commiflion iffucd to find this matter, and then jJ^^Vu^" 
the peace was made, and ten days after an in- commiflion 
quifition was found and returned: And upon ^"** '"^J;**^" 

1* , , • r 1 1 * tion to m- 

long debate, it was refglved, title the 

King-, and 

Firft, That chv/es en adion which belonged to ? P"«»>f- 

,. ^ r r • 1 1 1 forcinqm- 

an alien enemy, were rorreitable to the crown, fition dif. 
Maynard's Ed. 2. inter memoranda fcaccarii ^i.^^^^^^oi^^ 

forfeiture. 

Secondly, That this ought to be found by 
inquifition to make a title to the King ; and that 
this was an inquifition of intitling, and not of 
inftrudion. Pagers cafe, 5 Co. 52. 

Thirdly, That the peace being concluded be- 
fore the inquifition was taken, difcharged the 
caufe of forfeiture. 

Fourthly, That the inquifition taken after- 
wards, did not relate to fet up this forfeiture, 
for the caufe was but temporary ; and that caufe 
being removed before the King's title was 
found, the finding after (hould not relate. Note^ 

Thefe 
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Thcfc cafes were cited ; 19 Ed. 4. 6. i Saund. 
361. Toomesy admintjlrator of Toomes, againft 
Hetheringtop. Ratal's entries 605. 2 RoWs Abr. 
399. 8 Rep. 170. Tourfon'% cafe, i Inji. 118. 
Magn. Chart, c. 30. 2 /w/2. 58. 9 £rf. 3. /:. i. 
14 Ed, 3. r. 1. 2 /?/V. 3. 2. I Roll^s Rep. 175. 
3 Bulftr. 27. T'i^^ Jt/«^ againft William/on, 
fince publifhcd in Freeman s Rep. 39. iVi?/^ ^?^, 
great ftrcfs was laid on the articles of peace. 



MICHAELMAS TERM, 

1 2th of William 3. 1700. 

Attorney General agaht/t Bafnett. 

The King y y y,^^ rcfolved that the King, under an out- 
outlawiy, JL lavvry in debt upon a feizure, may redeem a 
may re- mortgage. A bill was brought at the relation 
nforTg^ge, of J. and not for the King ; the relator had no 
•nd <o may leafe, and the court would do nothing in it : 
afttrakl'feBut the relator alledging that he was about a 
granted by leafc, the court retained the caufe. And after- 
and n«Tc- w^rds hc obtained a Icafe ; and upon producing 
fore. it in court, had a decree to redeem. See i 
Peere Williams 445, 2 Peere Williams 269. 

Hilary 
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13th of William 3, 1701. 

The King againji Orpheur. 

IT was refolved, upon a demurrer to a plea Scotland is 
to a writ oi fcire facias^ upon a falt-bond, fc?, v^thln 
that Scotland was not in that cafe beyond the !^« '"can- 
fea, or within the meaning of the falt-afts, to faiiaai^to 
difcharge a debenture or drawback of the duty, <iifchargea 
upon the falt's being fhippcd for and landed inor'SiwIl' 

Scotland. back. 
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6th of Anne, 1707. 

The Queen againji Newel and others, 

AN immediate extent iffued againfl: the de-^" *"*^^- 
fendants, direded to the flierifFs of Lo;2- Ranted 
don^ in which there was the ufual claufe, em- »8«»"^ * 
powering them to call before them, and to ex- fuf,ng tobc 
amine all pcrfons proper to be examined in the examined 
premiffes; and an inquifition was taken before ^ro^n^up- 
the flieriffs, and James Taylor was fummoned in <>« ^^c ex- 

wntmg^nc,,,^,. 
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writing to attend, and give evidence for the 
queen ; who accordingly attended, but refufed 
to be examined as to Newell^s books (which 
were in his hands, as affignee under a com- 
miflion of bankruptcy,") or to any thing in the 
books being againft himfelf and his own in- 
tereft. The fecondary certified this matter ; 
and it was moved for an attachment againft 
Taylor^ for his contempt in retufing to be ex- 
amined. 

Though the power given to the iheriffs by 
the writ, is only to propound fair and legal 
queftions, yet the perfon fummoned muft an- 
fwcr all queftions touching the matters to be 
enquired of; which he could not demur to, 
if a bill in equity was filed againft him, not- 
withftanding they mp.y concern his own intereft, 
provided they do not fubjed him to any penalty 
or forfeiture. And the court, thinking the 
queftions which Taylor was required to anfwer 
were legal queftions, granted an attachment 
againft him. 



Michaelmas 
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7th of Anne, 1708. 

The Queen and Wood. 

ON complaint that pcrfons had riot attended Witneffei 
^^ ^ • c ^ . not attend- 

the execution ot an extent, a new ex-ingthccx- 

tent was ordered to be taken out, and the per- «cution of 

fons complained of were ordered to attend the TncwTnc 

execution of it; and after, the court would was order- 

confider of their behaviour and cofts : And they*to 

they to fhew caufc why the profecutor of the »«cnd the 

extent Ihould not have cofts. ^^f^^ 

cofts re- 
ferred. 



HILARY TERM, 

7th of Anne, 1708. 

' The Queen and Thornton. 

cT'HORNTON was receiver of Lancajhire,^^l^^\^''^ 

A. was indebted to him in 20/. and alfo tojurcuxoris, 

JS. a fmgle woman, by bond in 50/. Thornton |fj ^s a^^^cbi 

married originally 
dae to him, within the meaning of the ftatute 7 Jac. i«c« !$• 
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married B. and afterwards took out an extent 
in aid againft himfelf; and thcfe two debts 
were found, and feized into the Queen's hands : 
And Thornton made an affidavit for an extent 
Againft /4. and fet out thefe matters in his affida- 
vit. But the queftion was, whether an extent 
fhould iflue ; becaufe the debt of 50/. was in 
right of his wife, and not originally due to him, 
(as the words of the aft of 7 jfac. c. 15. and 
the rules were?) And upon debate, the extent 
did go ; for it was then the hufband's, and was 
not a trufl, as the word was originally intended 
to meet with : And fo held in Hobf 253. Cro. 
Jac. 524. 



Poole againji The Attorney-General and ano- 

.ther. 



The court 
vi'iW decree 



poo L E devifed his eft ate to A. paying 200/I 
paymcnrof a-piecc to his grandchildren, and a power 
'?'^'S to enter for non-payment, and died. A. fold 
onTand, the cftatc to B. who had notice of the charge ; 
tho»ex. B. being indebted to the Queen, the eftate was 
the Queen's f^sized and extended ; and i^^d?/f's grandchildren 
hands. brought a bill againft the Attorney-General 
and B. to have the legacies, and charge the 
eftate therewith. And degreed accordingly* 



Eafter 



EASTER TERM, 

8th of Anne, 1709. 

Score, who, &€• againft the Lord Admiral. 

IN a pi^ohibition. A fh£p with French jroods ^*»p,^" 
• t r T* 1 fcized by 

came into the port or Pen^ance^ and was the admi- 

there feized by the admiral's officers, as a per-"'****®- 
quffiie of the ad/iliraity, A cuftom-houfe of- "/rq *ifite 
ficer afterwardfr feizecit <h€ fliip, as forfeited ona"«*a^'«r: 
the French prdhibitionl-aft^ and exhibited an^^hyaclif- 
informatioh, aftd mbvti for a prqhibition. And, tom-haufe 
upon debate it was granted; for the fliip was forfeUcd on 
prefently forfeited J}y the aft of parKsunent, ^cTrcnch 
upon coming into pol'tv and ikt feizurc after- on^ao^f ' 
wards of the admiral *did not prevent this for- He exhibit. 
feiture : Alfo, it was a. feizure at land. Note, tt^^nT' 
£or4 Chief Baron- Pr^A< dt^ed a eafcin the time and moved 
df Lord Hale,^ where goods were: put on board, bUioJ',"'^*' 
duty not being paid; aad carried . to fca, and whkh'wa* 
became flotfam ; and ^ fuit wa» commenced in S'*"**^**- 
the admiralty, who hstve jurifdi&iaa of flotfam ; 
and, upon an information in the exxrhequer for 
the forfeiture, in regard they were fhipped be- 
fore duty paid, a prohibition was granted ; for 
the crown had a title by the forfeiture, and the 
goods becoming flotfam after did not purge the 
forfeiture. 

T Trinity 
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for the ufe of the Queen's own family j and 
not by way of trade or merchandize. This ' 
is a fuppofcd forfeiture by a£l of parliament 
to the queen ; but flie could not forfeit to her- 
felf, and the moiety to the informer was only 
the method of diftribution. He thought, that 
this' information could not be maintained j but 
that the plaintiff's remedy was by petition, if he 
had any right. StamforcCs Prerog. 72, 74, 76. 

Baron -Bttry— This aft relates to^ trade j, and 
the perfon importing is intended a merchant 
for his own benefit, and not for die ufe of the 
Queen or her domeftic family. * All forfeitures 
by ftatute are to the queen, if not fpecialty gi- 
ven. Dr. Fofter'% cafe, 1 1 O. 60. 

Lord Chief Baron Ward — A prohibition tin- 
der a penalty is not an abfolute prohibition, but 
Jub ,modo ; and the prohibition in this cafe ex- 
tends not to the Queen : The wine is found to 
be neceffary for the ufe of her majefty and ber 
family ; and if it had been imported in a BrifiJIh 
man of war, fliould the Queen forfeit the man ' 
of war toherfclf? 

The Barons argued mor€ at large ; and this 
IS only a (hort account of their reafons. Judg- 
ment was given for the defendant. 



Mic&adma^: 



MICHAELMAS TERM, 

8th of Anne, 1709. 

Bartlett againft The Attorncy-Gencral and 
• others. 

CLARKE, in 1691, was made colleaor of^bon^i 

Wl_ n ."^t rr»/»r»r given as fc- 

the cuitoms in the port or Bojton ; Bartlett curity for a 
and others were fecurity for him. In 1698, 10^^^^^?^°^ 
W. 3. the duties were granted upon coals, Ssf^. toms does 
which by tV ftatute, were to be under the ma- ^^^ ^"^^^^ 
nagement of the commiflioners of the cuftoms ; quent"duty^ 
and feveral claufcs for that purpofe in the aft. "p^^^ ^oais, 
The commiflioners gave Clarke a deputation ^i^aor** 
for that purpofe, and took fecurity. After- had a a«w 
wards Clarke died, the cuftoms were paid ; but and"gave°°' 
on this new coal duty one thoufand pounds ^ecuiity for 
remained unpaid : upon which the bond was u^p^on^coaii. 
put in fuit againft Bartlett^ the widow atid ex- And fo it 
ccutrix of Bartlett the fecurity, and Ihe brought X,^J^' 
her bill : And the queftion was, whether the fecurity 
bond in which Bartlett became fecurity, ex- Z^ti^ 
fended to this future duty on coals. fecond de. 

putation. 

After adjournment, the barons delivered 
their opinion feriatim^ and unaniraoufly held, 
that the faid bond did not extend to the future 

duty 
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duty on coals, and that the plaintiff ought to be 
relieved ; and accordingly ordered a perpetual 
(lay of procefs upon the faid bond. 

Bowdage againji The Attorney-General. 

THE cafe was the fame, except that no fe- 
curity was given on the fecond deputa- 
tion \ and the like decree. 



MICHAELMAS TERM, 

9th of Anne, 1710. 

Nat, who, &c. againji Bartlett. 

on^n'". dc- 1 N an information of Devenerunt^ the charge 
vcnerunt JL was, a parcel of wine, of the value of one 
^^^jP*'"* hundred pounds.. And after a verdift for the 
expreffing Quccn, the defendant moved in arreft of judg- 
the value, ment for the uncertainty ; becaufe neither the 

but not the . i_ n 1 '<?Z? i_ 1 • j 

quantity or quantity, as hogiheads, cff^. nor the kmds, as 
had**.' " French^ Spanijh^ ^c. were mentioned. And 
ctherwife upou debate and confideration, judgment was 
upon tfdi-for this omiffion arrefted, potwithftanding ma- 
ny precedents produced within twelve qr four- 
teen years laft, (but no ancient ones appeared ;) 
and a difference was relief on in this infotma* 
tion, which is in nature of ^ trover or trefps^fs ; 
and informations of feizure, which ^re made 

certain 
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certain by the writ of appraifement ; and as to 
the objeftion of a general indebitatus ajfumpfttj 
it was (aid, that that is upon a contrad, and fo 
it may be known what the matter is, or what 
is contrafted for ; but this is a tort. 2 Lev. 1 95. 
i Ventr. 272. Styles 360. 2 Ventr. 262. 2 yones 
109. Cro. Elix. 865, Note, Baron Price was of 
the contrary opinion, and thought the infor- 
mation good ; but judgment was arretted by the • 
other barons, on the aSth of November, in this 
term. 

Attorney General againft Crefner. 

AN Englijh information was brought, toAniofor- 
difcover what ftock in hand of pepper, S^fcovcr'"* 
the defendant had on the 8th of February lad, the dcfen- 
and to recover the duty of one (hilling and fix- ^f p^^ppg^^f 
pence in the pound, laid upon it by a£t of the the defen.* 
laft feffion ; which enafts, that the perfon (hall ^';;;^^'- 
enter the fame at the cuftom-houfe, before the bccaufe' it 
15th of May, or in cafe of negleft, he forfeits ]^^'*{,^/"J;- 
the pepper, or the value thereof. To this bill a penalty, 
the defendant demurred, becaufe it fubjefts him |Jj,* J®?^ 
to a penalty ; and the year not being pad, he is paft; and 
liable to the common informer: And Mr. At-'**?,'""'^*' 

, . .,1 1 allowed. 

torney s waiver will not prevent the common 
informer ; nor is this bill pleadable to 9 qui tarn 
information ; nor can an injundionbe granted, 
to flay the common informer's fuit. And the 
demurrer was allowed by the whole court, 
Vih oi December 1710, at Serjeants-Inn. See 
the precedents, Mich* 1705, Attorney -General 
and Smyth, for the duties on wines ; Mich. 6 
Ann. Attorney-General againft Pocock and other 
Mal/ters ; Mich, 1 707, Attorney General againft 

Be^vis 
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Bewis and others^ for the duty on coals. Naie^ 
If the year be pad, fo that the common infor*- 
mer cannot fue, then an Engtijb informatioii 
lies for the Attorney-General to. difcoYer, ht 
waiving penalties and forfeitures ; otberwife not» 
Note^ 1 he Lord Chief Baron faid. If Mr. At- 
torney-General, within the year, prefers an 
information, whereby the. common informer is 
barred, and then brings a bill to difcorety it 
will be good. ^are. 



The 



TRINITY TERM, 

loth of Anne, 171 it 

Weddel, who, &c. againft Thurlow and Har-? 
ris. Entered Mich. 7th of Queen Anne, 
1708. Roil. 62,,, 



Qcccn'i T TPON a motion in arrcft of judgment, it 

^^^Ztl ^J ^^^ refolved by the court (upon conful- 

bythHa tation with all the juftices) that the (^ccn's 

<»^Kcn«rai part was pardoned, but the informer's was not ; 

Ann!*c! L. becaufe the words of the aft of general pardon» 

but not they JriTi. c. 22. are, " all that the crown could 

m ormcr . pj^j-j^Q « g^^ (^y ^^ information filed, (which 

was before the pardon, > the informer's part 

was fixed and vefted. This matter was depend^ 

ing feveral terms j and on Tuefday^ 19th of 



TRINITY TERM, lo Anae, 1711. 28( 

^une^ in this term, the court was of opinion^ 
that the informer's moiety was not pardoned, 
but gave judgment for. the defendant as to the 
Queen's moiety, i Hen. 7. fU 2. Cro. MHz* 138, 
j^enk. Csnt, 164. 2 Strange 1272, 



TRINITY TERM, 

1 2th of Anne, 17 13. , 

The Queen againft Jofcph Qualh. 

IT was adjudged, that imraediate extents for immediate 
the crown, finding the fame goods found ^*j^J* 
upon a former extent in aid, (hall be preferred prcficrred 
and paid before ic ; and among- immediate ex- f^t'^***"^ 
tents, they Ihali take place according to the an<i beforo 

tcftc. «jentsin 

aid. . 

The court gave their opinion, that the ex- 
tents for debts immediately due to the crbwn"^ 
fhall be firft fatisfied and paid, and that the ex- 
tents in aid (hall be poftponcd till fuch debts be 
paid and fatisfied ; and ordered that all further 
proceedings upon the fcveral extents againfi; 
the defendant for the fevefal debts feized in 
gid of A. B. and C. (hall be and are hereby 

flayed, 
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flayed, until her majefty's debts, due from the 
faid defendant upon the poft-ofiicc account, the 
old duty on houfes, the land-tax, and new du- 
ty on houfes, fhall be fatisfied and paid, with 
cods and charges ; and the debt due upon the 
poft-ofEce account, together with cofts and 
charges, to be firft paid. 



MICHAELMAS TERM, 

4th of George i. 17 17. 

The King and Bowdage. 

^\\l^r^^ A N extent iffued in aid, and goods found 
tcntiiiaii £y. ^^^ feized ; and xx^on ^ venditioni expo* 
r^cVtoan' ^^^^ ^^c flierilf returned, that he had the mo- 
exientin ncy I thcu Came an immediate extent for the 
fccond"iIrf. crown, which alfo found the goods firft extended, 
media e ex- The King fhall have them : But not if they had 
^'"5' "r" been delivered. 

which evi- 
dence was offered to find the goods feized in aid, (hall be preferred to a prior irn* 
mediate extent, not offering fuch evidence. 

In this cafe, there were two immediate ex- 
tents for the crown ; the firft found goods, but 
notwhatwercfound on the extent in aid, nor was 

any 
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any evidence oflFered as to thofe goods, nor was 
it infiftcd that they fhould be found ; then came 
another immediate extent, and the perfon pro- 
fecuting it offered to find what was feized in aid, 
and was refufed : The court ordered a new ex- 
tent, of the like tefte as the fecond immediate 
extent was, and refufed it to the firft immediate 
extent. And this was held to be the law and 
courfe of the exchequer. 



FIN I S. 
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PRINCIPAL MATTERS. 



ABATEMENT. 



I 



NFORMATION for a penalty 
abates bv the death of the de- 
fendant after trial and before 
judgment; and this may be ta- 
ken advantage of by fuggeftion 
of the death upon the ro)^ con- 
fefTed by the Attorney-Genera), 
without a writ of error 

Poge 264 



ACTION. 

An a£tion does not include an in- 
formation for the King and 
party. 9a, 265 



The court removed an adlion in- 
to the office of pleat, where it 
appeared the crown was con- 
cerned m the event of it Pi^e 

»43 



ADMIRALTY. See prohibition, 
recognizance. 



ALIpN. 



A perfon fuggefted to be an alien 
in an information exhibited for 
the King, muft anfwer whether 
he be an alien or not, and can- 
not demur to the difcovery 144 

Chofes in action belonging to an 

alien enemy are forfeited to the 

crown, 
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crown, but there muft be a 
commiflion and inqiiifirioii to in- 
title the King ; and a peace be- 
fore inqulfition difcharges the 
caufe of forfeiture Page 267 



APPRAISEMENT, writ of 

Upon an information of feizure of 
Britifli and foreign coins there 
is no occafion for this writ 57 



ATTACHMENT, 
tempt. 



^ce con- 



CONTEMPT. 

Am attachment granted againft a 
perfon refufing to be examined 
for the crown upon the execu- 
tion of an extent ' If age 269 



COPYHOLD. 

Copyhold lands are not liable to 
be feized upon an outlawry, be- 
caufe it would be prejudicial to 
the lord of the manor. 1 90 

Nor upon an extent 1 95 



COINS. 

Upon an information of feizure of 
Britt/h arid foV-eign coins, there 
is no occadon fOr a writ of ap- 
. praifement, or a fecond procla- 
mation 5 and judgment may be 
for the coins themfclves 57 



COMMISSION. 

There muft be a comm'fiion and 
inquifition to intirle the King to 
chofes in a£lion belonging to an 
alien enemy, and a p^ce be- 
fore inquifition difcharges ihe 
caufe of forfeiture 267 

COMPOSITION OF FINES. 
^ee Court. 



COSTS. 

Atrorrtey-General, as well as the 

oftker, is intitled to Cofts by 

the aa 8 Am^, c. 7. where 

there is judgment for the King 

9« 



COURT. See removal of adions. 

Where the court will o^49r judg- 
ment for the . defendant in a 
crown-caufe, unlefs Mr. Attor- 
neV'General wilh proceed 5b 

Upon a feizure of periihable goods, 
the courc has a difcretionary 
power to order a fale without 
the corifent of the claimer, but 
cannot order the goods to be 
fold after judgment pending a 
writ of error 70 

The power of the court to enforce 

a due execution of the revenue 

laws 8z, 83 

The 



PRINCIPAL MATTERS. 



The court by privy feal, may dif- 
charge a penalty fixed by ftatute, 
as well as a fine fet by judgment 
of a court Page 165 

The court will decree payment 
of legacies charged on land, 
though extended into the Queen's 



hands 



CUSTOMS. See Forfeiture. 



Raifins imported from Marahella 
or Eftap^nUy being within the 
jurifdidtion of Malaga in Spain^ 
are to pay duty as great raifins 

37 

Ships taken as prize by a Britijh 
man of war are liable to the 
duty of 5/. per cent, ad 'valorem^ 
charged upon goods and mer- 
chandizes by 12 Car. 2, c, 4.. 
198 

But i^r^f ^-made fails belonging 
to a French fliip taken as afore- 
faid, are not chargeable with - 
the additional duty of \d. per 
ell, by 12 Ann, c, 16. and 19 
Geo. 2.C. 27. 224, 22$ 

Where a iliip is forfeited, and af- 
terwards feized by the admiral- 
ty, the court will grant a prohi- 
bition 273 

A bond given as fecurity for a 
colledlor of the cuftoms does 
not extend to a fubfequent duty 
upon coals; where the collec- 
tor had a new deputation, and 
gave fecurity for the duty upon 
coals ; and fo it was held where 
no fecurity was given upon the 
fecoiid deputation 277 



DEATH. See Abatement. 



272 DEBENTURE. See Drawback. 



DEBT TO THE KING AND 
IN AID. ^« extent. 

Where it /ball be preferred to that 
of the Tubjeft, and where notr 

lOI 

A debt by fimple-contraft feized 
into the King's hands, is to be 
preferred to bonds not paid be- 
fore feizure, but payment of 
bonds by an admin iftrator be- 
fore feizure or notice of the 
King's debtj may be well plead- 
ed againft the King 260 

A precedent judgment obtained by 
a bond-creiditor fliall be prefer- 
red to the King by the ftatute 
^^ Hen. 8. f. 39. but a fubfe- 
quent judgment ihall not 262 

A debt due to a man jure uxoris 
is confidered as a debt originally 
due to him, within the mean- 
ing of the ftatute 7 Jac. i . r. 1 5. 
271 



DELIVERY, writ of. 



It is difcrerlonary in the court, ac- 
cording to the circumftances of 
each cafe, to grant a writ of 
delivery or not. Denied for 
tobacco (la Ik^, and why 196 



DEMt'RRER. 
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DEiMURRER. 



A perfbn fuggeded to be an alien 
in an infoniution exhibiicd for 
the Kingy caanoc dtinur to she 
difcovery, buc muil anfwer 
whether he is an alien or not 
Page 144 

A perfbn no way concerned in 
iniereft may demur to the dif- 
covery required by a bill, be- 
caule he may be examined a^ a 
wicneis. JlUer wher^ he is in- 
tere&d in the event of the caufe 
162, 164 

InfoTination to difcover the defen- 
dant's dock of pepper; defen- 
dant demurred, becaufe it would 
fobje£t him to a penalty th« 
year not being pad ; and demur- 
rer allowed ^ 279 



DIEM CLAUSIT EXTREMUM. 

No dkm clauftt extremum can ifTue 
regularly againft the eftate of a 
perfon who 'was not debtor to 
the King, or found in his lite- 
time to be debtor to the King's 
debror 16 

Where a perfon is indebted by 
Hmple-coutradt to the King at 
his death, and that debt is 
found upon a commifTion, a 
Mem claujit extremum may iffue 
againft his eftate, though he 
was not debtor to the King by 
record at hii death 95 



DISTRESS. 

An immediate extent againd the 
Kirig*s debtor, tefted after a 
dlilrefs for rent juftly due to 
the landlord, with notice to 
the tenant being the King's 
debtor, and appraifement of the 
goods and chattds, bu( before 
iale, iliall prevail againft the 
diftrefs Page 1 1 z 



DRAWBACK. 

No drawback is due for pepper, 
unlcfs ex]^orted. within the vear, 
or prevented by accident 266 

If goods are imported by one, and 
mipped for exportation by ano- 
ther, who felb to a third, re- 
serving the drawback, it is loft 
266 

Scotland is not beyond fea wichiii 
the meaning of the fait aSs to 
dlfcharge a debenture or draw- 
back 269 



E. 



ERROR. 

The cnurt cannot order perifhable 
^r.ods to be fold after judg- 
ment pending a writ of error 

70 

Where 



PRINCIPAL MATTERS. 



Where a writ of error is brought 
upon a judgment in this court, 
and abates by the death of the 
plaintiff in error, the new 
writ of error muft be dire^ed 
to the treafurer and barons, and 
not to the lord chancellor, the 
office of lord treafurer being 
vacant Page 142, 143 



ESTREAT. See Recognizance. 



Eftreats ought not to be made on 
proof by witnefs of milbeha- 
yiour committed out of court ; 
but it ought to appear by fome 
9&. of court that the condition 
4>f the recognizance is broken 

54 



EXCHEQUER. 

The claim upon a feizure by an 
officer of the revenue can only 
be in this court 69 



EXECUTORS. 

Where they are anfwerable for 
each other's deficiency, and 
where not 172 



EXTENT. Immediate and in aid. 

A fecond extent tefted after an 
affignmenc under a commiffion 
of bankruptcy, and all proceed- 
ings were quaihed : but liberty 
givea to move for a new extent 

y 



of the fame tefte as the (irft 
Page 3J 

A new extent ordered of the fame 
tefte as the former, upon feve- 
ral precedents 36, 1 76 

The court will not order lands 
feized upon an extent, to be 
excepted out of an extent to i^- 
fue on a fubfequent judgment 

Where a fcire facias is fued out 
and a fcire feci returned, an 
extent may iflue after the ex- 
piration of a rule to appear and 
plead, without entering any 
judgment ^ 94 

An immediate extent againft the 
King's debtor, tefted after a 
diftrefs for rent juftly due to 
the landlord, with notice to 
the tenant being the Kin^» 
debtor, and appraifement of 
the goods and chattels, but be- 
fore fale, lliall prevail againft 
the diftrefs iix 

So fhall an extent tefted on the 
day of the date of an affign- 
ment under a commiffion of 
bankruptcy 1 26, 1 27 

Copyhold lands are not liable to 
be feized upon an extent, be- 
caufe it would be prejudicial to 
the lord of the manor 1 95 

Debts, either by fpecialty or fim- 
ple-contra£t, may be found and 
feized into the King's hands 
to the third degree, but not be- 
yond 259, 260 

An attachment granted againft a 
perfon refufing to be examined 
for the crown upon the execu- 
tion of an extent 269 

Witnefles not attending the exe- 

qution of an extent, a new one 

ordered. 
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ordered, and they to attend the 
execution of it, and cofts re- 
fervcd Pagez'ji 

A debt due to a man jure uxoris^ 
is confidered as a debt origi- 
nally due to him, within the 
meaning of the ftatute 7 Ja. i . 
r. 1 5. and he may have an ex- 
tent in aid for it 27 1 

Immediate extents fliall be prefer- 
red according to the tefte, and 
before extents in aid 281 

An immediate extent fhall be pre- 
ferred to an extent in aid, and 
a fecond immediate extent, up- 
on which evidence was oifered 
to find the goods feized in aid, 
fKall be preferred to a prior im- 
mediate extent not offering fuch 
evidence 282 



A fhip importing 21X pounds 
weight of tea, put on board 
in Norway by mariners, on 
their own account, without the 
privity of the mafter, mate, 
or owners. Is forfeited by the 
ftatute iz Car. 2. €, 4. Pd^e 
227 

FreHcA wine bought in Holland 
by the order of the Queen, 
with her money, and for the 
neceflary ufe of her fiiaiily, and 
imported, was not forfeit^ by 
^ Annexe, I ^. 274 



INFORMATION AND IN- 
FORMER. 



F. 



FORFEITURE. 



An EngUJh'hxxWt fhlp importing 
Fnnch wines and vinegar from 
FrancBy is forfeited by the na- 
vigation a£t : though fuch fhip 
became French property before 
the importation, and the mafter 
and three-fourths of the mari- 
pcrs were Frenchman % v 



Upon an information of feizure of 
Br'tti/h and foreign coins, there 
is no occafion fiv a writ of ap- 
praifement, or a fecond pro- 
clamation, and judgment may 
be for the coins themfelves 57 

An information for the King up- 
on a dememmnt may be in any 
court he pleafes; but upon a 
feizure to condenm goods by 
proclamation, the information 
can only be in this court 69 

Where the informer, fuing for the 
King and himfelf, is intitled to 
no part of the forfeiture, the 
whole iliall be adjudged to the 
King 1 05 

An information in this court up- 
on the flatute 32 Car. a. c. j2« 
for 



PRINCIPAL 

for laying woollen yarn on 

board a veflel for exportation, 

may be laid in any county Page 

182 

Information on a devenerunt for 
a parcel of wine, expreffing 
the value, but not the quantity 
or kind, is bad ; otherwife upon 
a feizure 278 

Information to difcover the defen- 
dant's ftock of pepper: defen- 
dant demurred, becaufe it would 
fubjedt him to a penalty, the 
year not being paft ; and de- 
murrer allowed 279 

The Queen's Ihare was pardoned 
by nhe a6t of general pardon, 
7 Anne^ c. 22. but not the in- 
former's 280 



MATTER 



K. 



S. 



THE KING AND QUEEN. See 
forfeiture, outlawry, pleas and 
pleadings. 

Where the informer, fuing for the 
King and himfeif, is intitled to 
no part of the forfeiture, the 
whole fhall be adjudged to the 
King PageiQ^ 



INQUISITION. See commiffion. 



JUDGMENT. See cobrt, debt to 
the King, information and in- 
former. 



Judgment entered nunc pro tunc^ 
where the plaintiff died whilft 
the court was deliberating what 
judgment to give 34 

The ad 14 Geo. 2. c. 17. for judg- 
ment as in cafe of a nonfuir, 
does not extend to an informa- 
tion for the King and party 92 



JUSTICES OF THE PEACE. 
See recognizance. 

Ui 



LAND-TAX. 

The commiflioners ought to charge 
the land-tax upon the feveral 
diviiions within the city and 
liberties of Wejiminfter^ in pro- 
portion to the fums afleffed up- 
on them refpeflively by the 
land-tax aft of 4 ^. ^3^ M. 
74 



M. 



MORTGAGE. 

The King under an outlawry may 

redeem a mortgage, and fo mnv 

a fubje^ 



TABLE OF THE 



m fubjedt after a leafe granted 

by tbe crown, and not before 

Page 268 



a fubje^t afrer a leafe granted 
by the crown, and not before. 



N. 

NAVIGATION ACT. See for- 
6uttxe» 



O. 

OT^FICE FOR THE KING. 

Tlie difference between an office 
of mticling and inftrudion 267 



OFFICE AND OFFICERS. 

The coHedlors of the window du- 
ty are only anfwerable for what 
they refpedtively receive, but 
pot for the deficiency of each 
oiher 167 



OUTLAWRY. 

How outlawries fliall be prefer- 
red, where the outlawries and 
ifjquiflrions a*e upon the fame 
or different days 85 

Copyhold lands are not liable to 
be feized upon an outlawry, 
becaufe it would be prejudicial 
to the Lord of the manor 1 90 

The King under an outlawry may 
ledeem a mortgage ; and fo may 



PARDOR 

The Queen's {hare was pardoned 
by the a£t of general pardon 
7 Jrtne^ c. 22. but not the in- 
former's 380 



PLEAS AND PLEADING. 

A defendant cannot plead feveral 
matters to an information of 
intrufion, by the adt 4 Arme, 

> c. 16. for the amendment of 
the law I 

Where the court will order judg- 
ment for the defendant in a 
crown caufe, unlefs Mr. Attor- 
ney-General will proceed 50 

Payment of bonds by an adminif- 
trator before feizurc of debts 
by fimple-contra£k inta the 
King's hands, may be well 
pleaded againft the King 260 

A precedent judgment obtained 
by a bond- creditor (hall be pre- 
ferred to the King by the fta- 
tute of 33 //. 8. r. 39. but a fub- 
fequent judgment fliall not zSz 

A plea by an executor of feveral 
judgments is entire, and if one 

of 



PRINCIPAL MATTERS. 



of them &ilSy judgment fhall 

be given for the King Page 

262 



POUNDAGE. 

The (heriflF is intitled to poundage 
by 3 Geo, i. where he takes in- 
quifitionsy and makes feizures 
upon extents in aid, and the 
profecutors receive the money 
for which the extents ifliied 
from the iheriff 177 

PRIZE. Seevi&»m%. 

PROCLAMATION. 



a£t 8 Atme^ e, 7. where there is 
judgment for the King, and 
the recognizance ordered to be 
put in fuit Page 91 

Recognizances eftreated iiito this 
court, how difcharged under the 
aft of 4 Geo, 3. r. 10. 166 

Two juftices of the peace, after 
the expiration of 32 Geo: 2# 
c, 2$. might take a recogni- 
zance for the appearance oif a 
perfon charged with wilfully 
(inking a ihip upon the high 
fea contrary, to 4 Geo, i. c, 1 1 • 
at the next feilion of admi- 
ralty, and fuch recognizance 
might be eftreated into this 
court '^ 241 



Upon an information of feizure 

of Britl/k and foreign coins, REMOVAL OF ACTIONS IN- 
there is no occafion for a fecond TO THE OFFICE OF 

proclamation 57 PLEAS. 



PROHIBITION. 

A (hip was feized by the lord 
admiraPs ofHcers, as a perqui- 
lite ; and afterwards feized by a 
cuftomhoufe-officer, as forfeit- 
ed on the FrencA prohibition 
adt; he exhibited an informa- 
tion, and moved for a prohibi- 
tion, which was granted 273 



The court removed an adion, 
where it appeared that the re- 
venue of the crown was con- 
cerned in the event of it 143 



S. 



R. 



SALT. 5w Scotland. 



RECOGNIZANCE. 



SCOTLAND. 



Attorney-General, as well as the Scotland is not beyond fea within 
ofEcer, is intitled to cofts by the the meaning of the fait a£t$ 



to 



A TABLE OP THE 



to dlfcharge a debenture or 
drawback Ft^ 269 



SECURITY. Zet cufioms. 



T. 



TAXES. 



SEIZURE. 



Zee information and 
informer. 



A fliip was feized by the Lord 
admiral's officers, as a perqui- 
fite; and afterwards feized by a 
cuflomhoufe-officer, as forfeit- 
ed on the French prohibition 
a6t; he exhibited an informa- 
tion, and moved for a prohibi- 
tion^ which wiEis granted 273 



SHERIFF. 



The iheriff is inticled to poundage 
by 3 GeQ, i . where he takes in- 
quisitions and makes feizures 
upon extents in aid^ and the 
profecutors receive the money 
for which the extents iffued 
from the iheriff 1 77 



The collectors of the window 

duty are only anfwerable for 

* what they relpeflively receive, 

but not for the deficiency of 

each other Page 167 

TRUSTEES. 

Truftees are only anfwerable for 
what they refpediveiy xvceiye 

172 



V. 

VENUE. 

An information in this court on 
12 Car. 2. c. 32. for laying 
woollen yam on board a vefiel 
for exportation, may be laid in 
any county ; becaufe the offence 
is tranfitory, and there are n« 
negative words 182 



SHIPS AND SAILS. Zee cuf- 
toms, and forfeiture. 



W. 
WITNESS. Zee extent. 




FINIS. 
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